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ABSTRACT 

*There.is national con'qern for the estimated 100,000 
"special needs" chil^en who are not qb^ckly adopted because of age, 
race, ethnic background, sibling relationship, medical conditio^, or 
pliysical, mental or emotional handicaps .yThat concern has been 

• translated into concrete recommendation^ in the form of a model act ^ 
written by the Department of Health and jHuman ^Services . This document 
reproduced thfe original text of the model act along with extensive 
comments. Th^ model act is riot law or a federal f;^gulation and only 
presents recommendalkons to the states for addij^ to their existing 
adoption laws. While' some provisions are appltcVble to all adoptions, 
others are relevant only to the adoption of children with special 
needs. Key refcommendations include: financial assistance to families^ 
who adopt special needs children; expanding the legal grounds fo^ 
fWeijQci children for adoption; requiring a state adoption 

'^administration to focus on the special needs children waiting for 
adoption; guaran^eing that people interested in adbpting< a special 
needs child get a "family assessment"; providing a full genetic and 
medical history to adoptive parents; considering the wishes of de 

facto parents and special needs'children in decisions about adoption; 
and penalizing anyone who leaks confidential information peftaining 
to an adoption. (CB) 

********************************************************** 

* Reproductions supplied by EDRS are the best that can be made * 

* fr6m«the original document.- ^ . * 
*********************************************************************** 
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The NolHonal Committee I^or Adoption is^ a non- 
i)rofit natidnol organisation cduderned about adoption 
i^nd related issues. It was founded to provide accurate 
inforitVation about adoption and to work on an agenda 
that incli)d&d, anvong other itertis. getting the, Federal 
goverorfient to issue ^ acceptable Modtel Adoption 
Act for Special Needs Children. 

The National Committee For Adoption receives no 
money from thb l!)epartment of Health*end Human Ser- 
vices or aryy other government agency. ^ 

* • 
All comments and analysis provided herein, with 
the exception of the yi9printed verbatim material from 
the Federal Register on the Model Act for the Adop- 
tion of Children with Special Needs, ^re those of the 
authors, Candace Mueller and William L. Pierce.*^ 
Although Ms. Mueller and Mr. Pierce are stafC^ ipem- 
bers of the National Committee For Adbption, Inc.. 
their comments and analysis do not necessarily reflect 
thB opinions or views of the National Committee For 
Adoption, itfr Board, its Member Agencies or in- , 
dividual supporters. ^ 

Model Act for the Adoption of Children With Special 
Needs, occompanied by Sjefctfon-by-^ection Comment 
and Analylis is published by the National Co^^nittee 
For Adoptilan^^Inc, Suite 326, 134j5 (^necticut Ave., 
N.W.. Washington, D.C. 20036. Per copy price is $6, 
plus appropriate postage. For orders of ten or more,^ 
pep- copy price is $5, book rate postage paid. All or- 
ders must be prepaid^ 

The commentary and analysis provided herein are 
copyrighted by the National Committee For Adoption, 
Inc. Copyright 1982. All rights reserved. ^ 
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PREFACE 

There are thouflands of •waiting children" in America. You've 8oen their 
pictures and read about thorn* the "special needs children They're the 
estijinotod 100.000 children who aren't quickly adoptoH because of age, race. 
ethAtc background, sibling relationship, medical ^:onditi6n, or phyaical men- 
tal or emotional handicaps. 

It's a sad and expensive situation. With many parents veiling to provide 
permanent homes for the children through adoption and with their care 
costing taxpayers at least half a billion dollars a year, special needs children 
wore an appropriate subject of national, Congressional concern. 

Now that concern has been translated into concrete recommendations. 
Richard Schwoiker. Secretary of the Department of Health and Human Ser- 
vices, issued a final ModeJ Act /or the Adoption of Chiidren *With Special 
Needs, published Octdber 8. 1961. in the f ederal Hogistor. thib/$1odel Act of- 
fers .State legislatures^ governors and adoption advocates several concrete 
suggestions for eliminating barriers to the ^doption of special needs children. 

Here are the key recommendations States could adOpt: 

• Provide financial assistance to families who adopt special needs 
, children but can't afford to pay the full costs of the special care they of- 
ten need. ^ 

• Expand the legal grounds for freeing children for adoption so that they 
do not linger'in inappropriate foster cat^e or In^utional Oare. 

• Require a Statte Adoption Administration to focus its energies on the 
waiting children, to cut the red tape, and to work cooperatively and 
resTponsively with the hundreds of private, non-profit ndopticAi agencies. 

• Guarantee that people who are interested in adopting a specie) needs 
child get a "family assessment" — free and within 6 months after filing 
a request for a home study. 

i» 

• Provide a full genetic and medical history to adoptive pa i^erjts so they 
C(ui have Information if new medical or other problems come up. 

• Consider thie^iwishes of "de facto" ~ psychological — parents in any 
decision about adoption. 

« 

• Ask the children what they prefer, if a relationship has been established 
with a de facto parent. 

• Penalize (by a fin^ pf up to $10,000 or up to six Aionths imprisomnent. or 
both) anyone who *1eaks" confidential information pertaining to an 
adoption. t 

It's a "hiodel act" not law, ^o the major impact of Secretary Schweiker's 
action is putting the Federal government '*on record" with recommendations 
\oJhe Stages; The Model Act's not a "Federal regulation", either so no State 
will be required to implement the ideas. 

We in the National Committee For Adoption believe it's a beautiful idea to 
help homeless children be adopted and the new Model Act can work 
"miracles" for waiting children^ 

All the States need do is get busy and add parts or ^ all of the recom* 
mendations to their existing adoption la^s. For once, nearly everyone agreed. 
Washington has come up with a good plan that deserves careful study by the 
States. ^ ' 

William L. Pierce 

April 23, 1982 ' 4 ' 
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SPRQESSER WYNN. ESQ. 

Sproofiser Wynn played a unique role in helping creote the positive social . 
Ins'tltution of adoption in the United States. He*wo8 a major factor in devel- 
oping the Edna Cladney Home of Fort Worth. Texas, Into one of the nation's 
pre-eminent compi;ehonsive social service agencies providing adoption. He 
played a ma^or role in designing ai\d maintaining Texas' adoption, laws. On 
the national scene, he had many key roles but perhaps none was more criti- 
cal ^|mn his last. He served as the representative of the Amoriqan Bar Assor 
ciation on the Advisory Panel to the Department of Health. Education and 
Welfare charged witlb carrying out the direction of Congress to prepare 
model legislation which would help eliminate barriers \o the adoption of spe- 
cial needs children. With^ few ot^ler Advisory Panel members. Mr. Wynn 
worked to make that legislation positive. When it became clear that the Ad- 
visory Panel and related support personnel were not following Congressional ' 
intent. Mr. Wynn. in a thoughtful sta|ement. pointed out the dangers of suph 
an approach not only to those who had been served by adoption in the past^^ 
but also those who would require those miique services in the future. Sadly. 
Mr. Wynn became seriously ill and died before thfe Advisory JPanel com- 
pleted its work. Hapi^ily. Mr. Wynn's thorough and se*bitive approach to 
adoption and his concern about the Approach taken by the Advisory Panel 
were well-received. Across the nation, people critlclised the problems Mr. 
Wynn had identified and suggested workable, positive alternatives. Even- 
t^ly. those good ideas were accepted by the Federal governnient. The 
result was the publication of this Model Act. in final form, with none of the 
major flaws identified by Mr. Wynn and with many significant 
breakthroughs for America's waiting children, children with ''special 
needs.*' No more fitting living memorial could exist for the genfle, brilliant, 
hard-working man of the law >vho so loved children, than this Model Act for 
fjhe Adoption of Children with Special Needs. It is a fittinjj^ahd filial ctp- 
Ntone to an illustrious career of service to America's children^and families. ' 

^ , i 
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William L. Pierce , ^ 

President , 
National Committee for Adoption 
1346 Connecticut Avenue, N.W. 
f^ashington', D. C. 20036 

I * 

Dear Mr. Pierce: 

I, am pleased to have this opportunity to" 
reaffirm my personal endorsement of the Model 
Act for the Adoption, of Children with Specif 
Needs- " \ 

The National Committee for Adoption and 
its many members can do much to promote State 
legislative enactment of this model legislation 

Thank for your support on this 

important achievement* 



Sincerely, 

Dorcas R. Hardy ^ 
Asaistant Secretary 

for Human Development Service?? 
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OePARTMENT QF HEALTH AMD 
HUMAN SERVICEP 

ModttI Act for AdoptkMi of CMklrvn 
With Sp#cUil N##dft; Final ^igsUtlon 



I^^I^P and 



aqcncy: Depiirtmont o 
l lumnn Servicfls. 

action: PubHciition of flnnl moclol Stiitr 
LoRlBhttion. 

SUMMARY: Title 11 of the Child Abiuso 
Prevention and Troatmcnt «nd Adoptioi) 
Reform Act of 1970 (P^ib. L. 05~206|. 
vyhiV.h \v«8 signed into law on April 24. 
1070, mandates tBsiiunco of model State 
adontionjegislation by the Socrotary of 
lloaTth and Human Scrvicas. PnrBuant to 
thi» Act. draft modbl State logitilation 
proposed by the Model Adoption 
LegiHlatlon and Procedures AdviBory 
Panel was published for ^^mm^nt in the 
Federal Register on Februa^ 15. 1900. 
Comments on the Panel's proposal wore 
rur.eivod from 17.202 persons, including 
9.030 petitioners. After review ofjho 
commo jil^a nd further study of the 
issues. in accordance with Pub. L, 
95-206. the Department horelnis 
publishing final model legislarffon. 
f>rit|tled the Model:Act for the Adoption 
^of Children with Special Needti. 
^ The major distinction between the 
^ draft version of the model legislation 
published j^foviously and the final 
version published now is the particular 
focus in the final version on special 
needs children, i.e., the large numbers of 
children who are not readily placed in 
adoptive homos bocauseW 
characteristics such as age, race, ethnic 
' background, sibling relationship, ^ 
medical condition, or physical, mental, 
or emotional handicap^ These children 
often remain in institutional or foster 
care throughout childhood* deprived of- . 
the benefits of permanent home 
environments and loving families. 
Because of tfie tragic dimensions of this 
problem for these children and in 
keeping with the intent of Congress iis • 
revealed by the legislatiVa^istory of 
Pub. L 95-266, the Secretai^ has 
determine^ that the model legislation 
should concentrate on.the elimination of 
barriers to the permanent adoption of . 
special needs children. 1 

To encourage and facilitaje such 
adoptions, the finaf Model Act provides 
for financial assistance to families who 
adopt special needs children, expands 
the grounds /or adiudications freeing 
such children for adoption, clarifies the 
roles of adoption agencies and State 
adaption administrations in arranging 
and providing support servicerf' for 
adoption, and includes various other 
•♦rovisions to promote and assist the 




/ 

This Model Act is the Department of Health nnd Hu- 
man Services' (H|^S) jwwA version. This publiration 
supercedes the proposed draft model legislation pro- 

«>red by on Advisory Panel which was published for 
mnient in 1960. The proposed version did not no- 
cessnrlly ropbesent the Department's position. This 
^ final Model Act does reprosent o forrno/ sfoUunefif 
• from the Department of Health and Human Services. 



This final N^odel Act concentrates on eliminatiuK the 
barriers to the permanent adoption of special needs 
children— school-aged, handicapped and minority 
children in need of permanent families. This Act, 
while linnJted to special needs adoption, should be 
seen as a supplement and/or complement to a State's 
compilation of adoption laws. Some provisions may 
be applicable to all adoptions, if the State wishes to 
use them. Other provisions are only leXevoixyi to the 
adbption of children with special needs and would 
not be beneficial if applied to the adfoption of chil- 
dren from other rations or the adoption of healthy 
newborns. tj 



Tlie Model Act indudies provisions that 

— provide financial assistance to families who 
adopt special needs children; 

— expand thQ grounds for adjudications freeing 
such children for adoption; 

clarify ihe roles of adoption agencies and State 
adoption administrations in arranging and 
providing support services for adoption. 
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'Vhi) Mcxlel Act does nof uddross isHuos relnto(i to in- 
fant adoption, such as 

— revocation of relinquishment; 

— putative fathers; 

— private (unlirensod or nojn-aRonry) adoptive 
phicement. 



'Hie Model Act ensures that medical information, and 
. social and genetic history about an adopted child are 
available, wkile protectiuR the priA^acy of^birth pajr- 
enls and the adoptive family. These ore /nudoble f>ro; 
visions. 

I Finally, it is important to emphasize that this is 
"simply model stattft legislation." State legislatures 
may choose to enact all, or parts, or none of this 
Model Act. 



The comments received on the^pjroposed draft model 
were considered in preparing thi.sTinal Model Act. 



\ 

The (Commissioner of the Administration for Children, 
Youth and Families is now Clarence E. Hodges. The 
telephone number is (202) 755-7762. The address is 
the same. ^ 



(XMHianent adoptive |)lnc<.>m(«nt of 
opiuiial neods children. 

Sevonil 8oclion8 Included in lh« 
(•Mrljt?r dnifl of the ^odol loKtsl^tion 
which wi>rf? i\o\ ro levant to fticUi^tinx 
tho iidoption of spociul needH children 
vvero oiiylled from the final virion. 
I hi»80 include proviflions concerniuj^ 
revocation of ^l^ipiishment. puhitive 
fathers, and private (ynliceDfied) 
ydoptive placement. y 

The provlslona on adopt ivtjpmuird.s 
were rewritten to protect tl^tfprivncy of 
birth parents while assuring that 
adoptees and adoptive families have 
access to information concerninR the 
adoptee's medical and genetic history. 

The lesaKslatus of this final Model 
Act should oe empha^zod. It is not 
Kedoral law aor FederaV regidation. noi 
does it set conditions for the receipt of 
KedegiJ'aid. It is simply model State 
legislation, all or parts of which 
individual State legislatures n)ay choose 
to enact into State IK^. 
DATBS:The recommendutions of the 
iModel Adoption Legislation and 
Procedures Advisory Panel were 
.published in Volume 45» Number 33 of 
the Fodoral Reginter of February 15. 1980 
at page 10022. Comments were solicited 
and reviewed following that publication 
and were considered in the pvepanition 
of the final version. As this is simply 
model legislation, parts or all of which 
State legislatures have the option to 
enact, there is no "effeollve date*'/ 
ADDPlKtt: For fiu^thor information phrase 
write to: Warren Master, Acting 
Commissioner, Administration for 
Children. Youth and Families. 400 6th 
Street, S.W.. Washington. D.C. 20201. 

Dated: September 25. 1981. 
\pproved: 
Richard S. Schwelkor 

Sr< f ftary, * ^ ^ 

Modd Act for the Adoption of Children 
With Special Needs 

DEPARTMENT OF HEALTH AND HUMAN 
SERVICES 

September 1961 
Table of Conlenlfl^ 

fntrodiiction 
PnHinrble 
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Scvcrahilily 

no FIfct livo hiWo % 

ni P| lor l.nwi) Rrponl^d 
i ttit* // Itu ininaftoti of Pan*ntal Hi\*htH Wi(h 
Hi spci t f(t n ('hth/ H ith Sprciol Nrr(fs 

M)\ Ki'liiu|uishin(Mil of Parcntul Rights with 
Ri*s|»( (.1 t(» It (^liilcl with Spoclnl Noccls: 
VtiltinUirv )uilici(^l Tornilnntiun of 
I*iirci/iil Rij{liiK with Rospocl to n Chile! 

:!o:'. RirHtonilioii of PiirtMita) Rights 

Rriin^^ttitilu'd or Voluntarily Terntiiuitci! 
wWh Rrjipccl to « (!hil(l with Spcicial 
\'i ids 

2i):\. Vnn.rduvuH for Involuntary 

V rriniiniition of rarental Rights with 

Rivspcu I to a Chill! with Spucip! N(M?(l8 ' 
IMM AsscssMU'ot of Chile! with Spocial 

/(ir. (.HMMwIs for Involuntary rcrn^inatiou 
* 4»l I'itfc iilal Rif{ht» with R^spoct to n 

(!hJ(l with Sp(Tt kil Needs 
i'.Oh l)ispor<JlMm (d l^^tition for hivoluntary 

Icnntnitllon of raroiilal Ri^htB with 

RrsptM I to a Child with Spocia! Noed^ 
.!(J7 (^»Mrt Ordor (^rnntin^ I'nrniinnlioii of 

riiiiMii.d Rif^hts of a C*!jild with Spocia! 

1*011 KfftM t of I (?rmination DcstTOo or 
Rrhn<|uis!wncnt of a Cliild with Sp(»cial 
Nrctls 

Authority aiui Dulics of (luardinn of 
(!liild\ I'cKson 
I'fth - If I 'liA •/>/;(>/• StTi ri(\^ for C.'hili/rrn ^ 
11 !(h Sfu'i till f^'orth 
M)\ Dotu ii of the Stato Adoption 

Adnonistriition 
M)2 AdopIi(jn ay the l>hin for tho Child with 

Sp(M iai Needs 
J():i l*la( oiuent for A(!optit>n of a Chih! willi 

Sjx'cial Needs 
W Poslplnceinont Services for (ildldrcn *^ 

with Spec ud Nettds 
;i<>r». Ajjenry Appeals 
f f(ft' IV. Adt*p(ion Assistance for Chilili't^n 

^01. INtrpoNo/and Adniiliistraliou 
•MY^. I'.hfiihdity h)r Ailoptlon Assistance 
4(KI Adoption Assistiinco Af?re(»nn?nt 

f'ldr V. Adi'ption Procroiiin^s ftyr (^h'/t/rrn 

not. lVore(|urf!8 for tho Adoption of a Child 

wilh Spocial N(»rds 
M),! Plan for Ihe S|x;cial Needs Child 

Introduction 

I h(? dcvulapmcnl of the Model Act for 
the Adoption of Children with Spocia! 
Ncod.s was mandated by the United 
Slalo.s Conxrosj in Title 11 of Pub. L. 95- 
2tiO. the Child Abuse Proverjtion and 
Tre/itinent 'rtnd Adoptioo Reform Act of 
\\rn. Iff Title U— Adoption - 
OpporUinitieSr Congress found that 
many thousands of childrbn with, special 
tieecls remain in institutional or fOster 
( lire lH»(:ause of barriers which exist to 
t!ir adoption of these children. As one 
means to eliminate these barriers, 
(ion^ross provided for the development 
iir\d issuance of model adoption 
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'litis Act is to facilitato adoption of childron with 
apodal rumds. only. 



This states that the law conc^trates on 
riers, , .in the operation. . .of voluntary adoption 
HRencies. The statement could be used in a desti^ 
tive way by anti-agency forces. This statement shbi ^ 
be amended to read 'The Mo(^el Act also encourages^ 
a partnership between public and voluntiiry adoption 
^pgencies to see that children are adopted,.^' 



It's important to remember. 
legislotidn from HHS. , 



.this is only suj^gested 



The Act is written so that portions can be enacted 
separately. Our review of the entire Act reveals that 
this is probably the best way to u^e the Model, 



logislutiofi ond procoduroB which can bo 
usod by tho Slulos and lerrilorios of the 
Unilod Stales to facilitate the adopliolt 
of childron wjlh flpecia) needs. 

I V? ilosQpby of the Modal A ct 

rhe Model Acl \n the first 
comprehensive adoption law for 
children wilh special needs developed 
under Federal sponsorship. It has been 
written at a lime when national 
attention has been focused on tho many 
children in institutional or foster care for 
who/n adoption might offer a permanent 
family. To increase the likelihood that 
children with special needs who need 
adoption services are identified and 
then placed for aTloption^ tho Model Act 
focuses on afneliorating or eliminating 
various obstacles to adoption which 
exist in present law and practice. Tho 
Model A(j) concentrates on those 
obstacles which an adoption law can 
reasonably be expected to reach: the 
barriers in the legal process and in the 
operation of public and vohmtary 
adoption agencies. The Model Act also 
provides for a range of adoption 
services to these children. Counseling 
and other services are made available lo 
birth parents, adoptive ps^'ents, dnd 
prospective adoptive parents at critical 
junctiu^s throOgnout the adoption 
process. The piirpose of these services is 
to provide' all parties with the full 
information they need to make informed 
decisions, decisions which will have a 
life-long effect both for themselves and 
for a child. 

Use of tho MbdelAct 

The Model Act appears at an 
opportune time, when attention has 
been drawn to the need to improve 
adoption services to children with 
special needs and their families. The 
Model Act is suggested legislation for 
the States to enact. It is not Federal law 
or regulation, nor will States be required 
to enact it in order to receive Federal 
reimbursement for services. Each State 
remains free to select from among the 
many provisions of the Model Act those 
which it finds will improve its existing 
adoption services for children with 
special needs and their birth and 
adoptive parents. I1ie severability of the 
various provisions is expected to 
increase the likelihood that the Model 
Act will be used as Congress intended: 
To eliminate barriers to adoption and to 
provide ^ome environments for waiting 
children with special needs H^ho would 
benefit by adoption. States will not have 
to undertake complete revisions of their 
adoption laws but can follow an 
incremental approach by selecting 
specific, provisions which address their 
mofll crifical needs. Nor will a Slata bo 
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contronl«d with a dilemn|a if H finds 
certain portions o{| the Model Act to b« 
uiHiocon8ury or lAconsietont with its 
philoaophy andjpracfico of odoptloo: tho 
various parts caiybo severed without 
major rodraftinjj of thb tit)os and 
s(H:llon8 which remain. 

Preamble ^ 

The le^^islature finds (hat family life is 
optimal for the reafing of children with 
npecial needs, and that there are many 
special needs children In th« State who 
are without permanent families. It 
further finds that for those children. ag(», 
race, ethnic background, handicap, or 
tho need to be placed with siblings mu«t 
not preclude the benefits of family life. It 
is the policy of this State that adoption 
is a positive social and legal process . 
intended as a service to include those 
children with fipccinl needs. 

Title I — General Provisions 

S(H:(ton JO J. J^oJicy arid Purposes 

(a) Philosophy of Act. It is the policy 
of this State to encourage the adoption 
of children with special needs who are 
without permanent families and whg 
would benefit by adoption. Although 
thfire arc (jualifiod persons seeking to 
adopt special needs children, many such 
children remain in institutions or foster 
homes because of legal and other 
barriers to their placement in permanent 
Adoptive homes. It is the intention of 
this Stale to facilitate tho elimination of 
such barriers to adoption and to 
promote the provision of stable and 
loving family environment of special 
needs children iVho are without 
permanent families. 

(b) Purposes of Act The purposes of 
this Act are to provide adoption services 
without cost to each child with special 
n<^eds in the State who needs such 
services: and 

(1) To provide procedures and 
services which IVill safeguard and 
promote the interests of eiich child with 
special needs who is in need of adption 
iuul which will protect the rights of all 
piirtirs concerned: 

(2) To provide legal procedures for 
promptly terminating piirental rights 
«ifter the birth p/irents have been 
provided or offered appropriate services 
.ind cannot or choose not to care for 
UitMP special rweds child; « 

(;]) To establish a system which will 
identify each Ipocial needs child who \% 
in need of (ijj|p'*0" services, and which 
will nu)nitor ond assure that such 
MtMMces ajxj provided: 

(4) To identify persons willing to 
assume the responsibilities and accept 
the privileges of parenthood, and to 
encout*age them to apply their parenting 



J ' 

Sovorftbilily of Iho sections is very important so thut 
cortain sections which are unnocessdryt' or inconsis 
tent with yotir State's philosophy and practice of 
adoption need not be considprod. 



Again. th)» limitation of this Act to the barriers to 
adoption of children with special needs is statpd. 




; 



Section 101 (b)- is confusrinR and needs clorificotion. 
Since adoption services ape provided to children, it is 
ofcvious that the cost of services cannot be paid by 
the children who are the primary beneficiaries of the 
service. The first sentence of 101 (b) shpuld be re- 
slated to read: "provide odoption services without 
charging a fee." Most certainly, adoption services 
cost— and services of high quality do have a corre- 
sponding cost. This purpose would be very problema- 
tic to NCFA if it were carried out for a/I adoptions in 
a State, or if it were implemented without exception. 
NCFA questions wrhether it was HHS; purpose to pro- 
hibit those— whether agencies or adoptive parents— 
who believe in the principle of paying one's own^way* 
no matter how modest the payment, from exercising 
their rights. A phil(2sophv of no fee for service will bo 
accepiuble to few State legislatures. 
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ThevAct is pfjfuiding for reasofiabJo reimbursement to 
agencies and flSBurlng that profiteering does not oc- 
ctir. However/it would be betier if this ^ection stated 
that **any reimbursement paid to any agency placing 
asocial fieeds child for adoption, is for the actual 
cost of providing such services/' 



This commentary on fees should be amended to re- 
flect your Staters philosophy on appropriate fees for 
adoption service. 



Many special needs children are nov^ placed for 
adoption by v(;^untary agencies v^thout any involve- 
ment or cost to the State. It is unlikely that HHS in- 
tended to increase the involvement of the State, or to 
supplant already succ^ful voluntary arrangements 
with State agency activiHes. Most States wilt want to 
allow voluntary ^olutions and services to exist so 
long as they are wholly or partially funded by the 
voluntary agencies or through fees. 



skills and deslrea on behalf of children 
with special needs who are In need of 
adoption; 

(5) To provide financial Qseblance lo 
make possible the adoption of any child 
with special needs; 

(6) To assure .that anyj[eimbursehient 
paid to any agency placing a special 
needs child for adoption is reasonable ^ 

\nd does not exceed the cost of the 
services provided. 

(c) Construction, The provisions of 
this Act shall be liberally construed to 
effectuate the purposes thereof. 

Qommentary to Section 101 

Thejpurpose of the Model Act^for the 
Adoption of Children with Special 
Neeas. hereafter referred to as the 
Model Act, address a number of serious 
problems in the delivery of adopUon 
services by the States. , ' ^--^^r 

Many children \vith special needs who 
need adoption services are not receiving 
, them. A prlmafy purpose of the Act is to 
assure that adoption services are 
provided to these children, wH^thor In 
InstltuUonal, foster, or other substitute 
care — formal or Informal, public or j 
voluntary. Often children with spdclar 
needs to do not receive sefvlces because 
of State or agency failure to Identify 
siich^ildlren as^doptable. Such failure 
may be due to the lack of adequate case 
review or to obstacles which could be 
removed through legal or other action, 
particularly tti^ermlnation of |Wirental 
rights, or through Interstate efforts to 
recruit adoptive parents for children 
formerly viewed as unadoptable. The 
Identlflcatlon of children with special 
needs in need of adoption, removal of 
obstacles to their adoption, and vigorous 
recruitment of appropriate adoptive s 
families are al^ express purposes of the 
Act. 4 

The costs associated with adopting a 
child with special needs may constitute 
^ further obstacle to adoption. The Act 

, provides for a financial subsidy to 
persons who adopt special needs 
children. In addition, the Model Act 
prohibits the charging of feeS by 
agencies. Voluntary agencies who 
provide services to children with special 
needs and their birth and adoptive 

' parents will be reimbursed for these 
services by the State, since they receive 
no direct public support. See Model Act 

4 section 107 (hereinfgifter cited as M.A.) 

Section 102. Definitions. 

(a) As used in this Act, unless the 
context otherwise requires: , 

(1) "Adoptee** means a person of any 
age who has been legally adopted. 

(2) *' Adoption** means the judicial act 
of creating the legal relationship of 
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' parent nnd child wher« it did not exit! 
f^rovloUiiy. . 

(3) ''Adoptive parent*' meant an adult 
who hai become the mother or father pf 
a child Ihrough the legal process of 
adoption. 

(4) "Adult" meant aperton 18 or more 
ycart of $ge. 

(5) "Aflfency" meant any entity 
author(^s£ed ptirtuant to the Jaws of any * 
lurisdlotion within the United States to 
place cHlldren preliminary to adoption. 

(d) '*Birth parent'* meant the mother or 
father of genetic origiii of a child. 4>ut 
does not include a putative father of a 
child. 

^7) **Child'* meant a ton or a daughter 
by birth or by adoption* wiio hat tpocial 
noedt and it under tijie age />f IB years. 

(8) "Court*' meant the | ) court. 

(9) "De facto pareiit" meant a person, 
other than a parent, who hat exorcised 
phytical caj*e, custody, or control of a 
child for at loatt eighteen months* has 
developed a (Parental relationship with 
the child based uppn significant 
emotional and psyqhologicHl ties 
between them, and wishes to nssumr 
the status of do fatpto parent. 

(10) "Family assessment" means a 
comprehensive study of prospective 
adoptive parents or. in the case of single 
parent adoptions, of a prospective 
adoptive parent by an agency for the 
purpose of determining whether ilic ' ^ 
prospective adoptive parent can provide 
a suitable adoptive home/for a specific 
child with special needs or a category of 
children having certain special needs. 

(11) "Genetic and social history*' 
moans a comprehcfnsive report. When 
obtainable, on the 6lrth parents, siblings 
to the birth parents, if any, other 
children pf the birth parentt. if any, and 
parents of the birth parents, which shall 
contain the following Information: 

(a) Medical hittory; 

(b) Health ttatus; 

(c) Cause of and age at death; 

(d) \Height. weight, eye and hair color;' 

(e) Ethnic origins; and 

(f) Where appropriate^ levels of 
educational and professional 
achievement. ^ 

(12) ''Guardian ad litem" means an 
attorney or other person appointed by 
the court during litigation to represent 
the interest of a party. 

(13) ''Health history** meant a 
comprehentive report of th^^hild's • 
current health statut and m^ical 
hittory, including neonatal, 
ptychological, phytiologiQal, and 
medical care history. 

(14) "Minor*^ meant a perton under 
eighteen yeart of age who hat not been 
emancipated according to the lawt of ' 
thit State. .- ' 



(5) This definition Includes the term "entity." which 
iraplieg that individuals could We defined as' an agen- 
cy. The definition of agehcy should read: ' Agency*' 
means a public or voluntary ajjency, licensed, by any 
jurisdiction within the United States, and, expressly 
empov^red^ place children as a preliminary to a 
possible adoption^ 

(6) Putative fathers are^ excluded from tho definition 
of.*'birth parent." This is oxcoJIonf. 

(7) The definition is lirfiited to '^^ has ^special 
needs." Wis is an important and apprKpriate limita- 
tion. 



(1^ Although not, necessarily the point of this defini- 
tion, the eligibility of sin(?le parents is emphasised 
here. 



(11) Many who are advocating improving genetic and 
\sociaI History information want to have access to in* 
formation about the religious practice, upbringing or 
beliefs, if any, of the birth parents. Add a new part: 
"(g) Religion or religious practice, if any, of the birth 
prfrents." 



\ ■ 
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(19) Thi8 definition is crucial to the overall use of the 
Model Act. Here ''special needs/* as referred to in 
fho definition of "child, " is defined. * 



"Biological*' or "gonetic'v are more precise terms and 
should be used, notwithstanding the fact that thdy 
are technical." This is a Model Act. not writings for 
' general useage.** **Birth parent" is frequently 0re- 
^forred by biological or genetic mothers but the term 
is far less appropriate whbn applied to biologiQal or 
genetic fathers, lliese fatl^rs are frequently not in- 
volved wit^ or present at the birth of the baby. 



This commentary states glearly that "child** has a 
narrow definition— so that the provisions of the 
Model Act aVe designejl * only for children with 
special^needs. 



(15) **Parvnt" tniHifit lK« birth or 
adoptive moth^rrQT th« birth or adkiptlvo 
fathor wKpte ptfrttnlal ilghtt have not 
l>een terminated. , 

(16) "Par^pnt-chlld ^latlonthip" means 
'he rightii power»i pHvllegea, 
mmunltlt^. dut)et» obligalionn ^ 
oxisdng between parorit ana child, us 
xiofinoQ by State biw. 

(17) "Putative fathor" meana any niiin 
hot deemed or ad|udicated under the 
laws of a (urladlctlon of the United 
States to be the fatheaof gOQetic origin 
of a child and who cltims or LsHdlegod 
to be the father of ^mfl^ Oi(gln of siurh 
child. ^ 

(18) "Relinquishment" means the; 
Informed and voluntary release In 
writing of all parental rights with 
respect to a child |l»y a parent to an 
agency for the purpose of thi^ adoption 
of the child. 

(19) "Special needs" moans those* 
characteristics bf ago, race, ethnic 
back||round. sibling relationship, 
modical condition, and physical. n\ontai, 
or emotional handicap which constilvilc 
a barrier to the adoption of a child. 

(h) As used in this Act, pronouns of 
the masculine gender include thi? 
feminine. 

Cdnjmentory to Section 102 

The following dcfihitlonn should bo 
noted: 

"Agency," Adoption a^joncies which 
exclusively serve American Indian 
families and are expressly so 
empowered by Indian tribaMaw should 
bo considered agencies J^r the purposes 
of this definition. 

"Birth parent." Several different terms 
arc presently used in various States and 
agencies to denote a child's mother or 
father of genetic origin — "biological" 
parent, "natural" parent, "birth" parent, 
"original" parent, "genetic" parent — and 
thore is' some controversy surrounding 
the tise of each of these terms. 
Arguments have been raised, for 
example, that "natural" implies thaf an 
adoptive parent is unnatural, and 
*^genelic" and "biological" seem overly 
technical for general usage. The term 
"birth parent" is used in the Model Act 
because of the increasing preference for 
the use of that term among the 
individuals to whom It refers. ' 

"Child." The provisions of the Model \ 
Act are designed only for chifdren with 
Hpecial needs who need adoption 
sf.Tvices or who havfralready bern 
«idopted. Thus, the narrow definition of 
<.hild as one "who has special needs/' 
sVff M.A. section 102(^)(19) for the * 
(Icrfinition of "special needs."' 

'''Court/' The court designated by the 
h?){iRlature in this definition ^will be that 
court with jurisdiction over a>ll the types 
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of proceedings »et out In (ha Model Act: 
ti^rminatlon of pnrental rlghU (and 
pt^rhnpn the related area of child abiiac 
und noKloct adjudications). chMd 
culjlody and child placomfrnts, adoption, 
and appointment of guai[?(^alftB. Because , 
(>f fho broad knowledge, j|tnd expertise 
which ahoiild Reside in^is court, it is 
recommended that thHitourt be a 
division of. or eqiial I^^Vstalure to. the . 
hIghuBt Iriol court ofjWaneral jurisdiction. 
Sve ABA Qpmm, (>n^^ando/ds for 
jiid^cuil Administraiion. Standard^ 
filiating Uy Court Ofganhation, section 
1,10 (f {174), 'V 
^- *^Oo facto pMrenif;" 'l'hiij concopi is 
introducud In ihe^Model Afl in order lo 
confer some Irfgul tilanding upon persons 
who. us « result of assuming paronlul. 
curelaking responsibilities for an 
extended timer develop a parental 
relationship wUt> a child ba^ed upon 
i^rong emotio^a) and psychological 
bonds. For oxample. a foster parent with 
custody of a Sj^^cial needs child for the 
required time Ht^Hght bb a do facto parent, 
provided that Qfiifficient emotioniil tics 
huvo devolop(^<). Shprt-te^m 
interruptions of the physical caretaking 
' function, as in the case of a child 
intermittently hospitalized during the 
foster cure period, should not preclude 
the foster parent from fitting the 
definition of do facto parent. 

"Minor." The age limit specified here 
rnuy require adjqstmcnt in accordance 
with individual;State law. 

"Parent." There are two 
(;iD[fumHtancos in which an identifiable 
binh parent would not be considered to 
be the present parent of a child. The first 
is where the birth parent's rights have 
IxMru terminated. If the child is 
sub.s(*()iiently adopted, the adoptive 
pnrent is thereafter the "parent" unless 
und until his rights are terminated. If the 

has not beonT adopted, the child's 
court-appointed guardian exercises the 
anthociJy of a legal parent, but the child 
hu8 nopresent parent. The second 
situiition is where the child was born'* 
under circumstances in.,which State law 
hiis presumed another man to be the 
chiUl s father, as When conception 
occurred as the result of intercourse 
between the child's married mothef and 
a man not her spouse. The law presumes 
that such a child is the product of the 
miirital union: thc^ legal father of the * 
child Is the mother's husband unless he 
assorts evidence lo rebut the 
presumption. Similarly, the legal faftier 
of a child born as the result of artificial 
insemination would be the spouse of the 
wcmian who so conceived rather than 
the sperm donor. 

All "parents." as defined in this 
subsection, possess full legal rights with 



I Here the commentary goes well beyond the purpose 
of the Atit. A poUcy on ac;$ificial insemination donors 
is- stated: no legal responiibility as father of a child. 
This sentence should sim(ply be deleted from this Act. 
Artificial insemination Would seldom be relevant to 
special needs adoption. Therefore the final sentence 
of the "parent" paragraph should be deleted. 



ERIC 



16 



9 



» * 



it*H|)(M:l lo lh<»ir rli\j|dr«ii. The Modi^l Art 

not dif*linRuinivb<*lwoon lh« 
pnnMilal nn'^tN of wrd nnd unwed hirlh 
par(*nls. noi brlwrrn l^o puronlin rights 
of hu lh luothor^ nnd birth fnthiMH 
Hr«:niis(? ihr drfUiilton of '*t)irlh .pnreni** 
r\|ucKsly r\t.lud«?« j^Ol^tivr futhrrB* 
hovvovrr. th« toim "piiroiil" Iik«»wi8« 
dors not exIiMid lo lh«m. 

SpiM ud nrrdHt * Thu dofiixilion o\ ihu 
roiulilioDn whirh. Kinfjiy or irrsonio 
roinbui^tion. i:on«tilulo sptuMid iu»r(Js \9 
'(hM ivrd fr(im s^m Uoii 473(c)(2) of Pul?W.. 
jm Z72. iUv Adoplion AaKislapro luul 
Child Wrlfan- Act of I9«0. T(/ b«»,ohKibU» 
for s(M \ u:(*n Sindor \\w Mod«d Act. 
chihlrni in nrrd of ndo^)tion rnu.st \)(\\{X 
niic or nior« of du) charnclc^riAlics or 
(ondilioos IjHItfd in \hv (h'finilion. 

.sV'( //(>/) lOJ IVho May Hr Adnptrd: 
W ho A/(M fliu r a Spn ,al Nrah ChilH 

(ii) H /;<> ir^uy hn iHlopfrd Any minor 
v\hu b(M*ri churat lorivxd n child with 
sptM.inI noodfl mny be adopted if the 
I ('(pjir(?nirntfi of this Act 4irr mot. nnd 
such minor hiis not living pnrcnl or ttic 
piiHMituI n^^htfi of living pureuts «nd 
of any putulive futhrr of Hiu:h minor 
Iwivo brrn tormmutrd nccordinj^ to lh« 
LiwR of tluH Statr or of unotbrr 
jurisdn tion Nothinj^ in this Act shall be 
ilorm*MJ lo pstiiblijih any o^w rijjhJs of 
putative falhf»rn bryorirl lh/>^<* lij^htM 
i)|l)(*rvvi.si' <>sl.il)h.shr(l uridrr «»\islinj^ 
hiw. 

(b) 11 'An irtuy pUu r u 'ipa-juLniuu/s 
•fhilt/ /or (u/npnou A spcv ud novels child 
inayiM? phi( r for J<h)pt)nn by .in .ij»oncy 
only. ^ 

This section HctH ha th the pnnciph! 
di*it trrmnuilion of piiriMital.rij^hfM 
should m cvi'ry « mmp prrcifde a court 
tlrcrct* i)f adoption. BiMiauMt* parnittal 
M^ht.s art* ternunutciJ pru)i to 
ad|U(1)i;iilioii of tlu; ^idoptinn ptMition. 
the ofd_y con.srnl rrcjuirod for a (;hihK« 
adopll^^ undtM the Model A(it in that of 
tj^e j^nardian of the chiUI's perK«)n or of 
an aj^f*n(:y enipowen»d to consent to lh<r 
adoptii)n of i« Tipecial ntMfds «:hild 
hdh)wni5 a fopnial relinquishment by tfv* 
chdd's [)ar'ent. Il^should be noted that 
althoufjh die terininatjoti of parent. d 
rij^hts is a pre(;oii(hti(ui to adoption, this 
provision (h)^s not mfike ieimination 
COMtinj^ent upi^n a\adid)d!ly of an 
itdoptive home, 

I'iiere are three majot nsisoim for 
bifurcating the ad6ptu)n process, A two- 
step adoption pro<:r'«s provideH.the mo>il 
beneficial framework for agifocy efforts 
on behalf of the childr«Mi with speritti 
needjf wno have btion in the foHl«Y curw 
syst<?m for too long. Many of thc»« 
children have hf?en (;on?.idertul i^iidigible 



i 

Q)nimontHry roinforc^^ri^ the oxclusion of putalivo 
father9{ronii the rights of birth parents. Good. * 



/' 



(a), lino S roads **not"; it sliouhl road "no.'* - 

No now rights are to bo oxtondod to initativo fath(?rs 
hy Ibis Act. 



(hldf tho dofinition of^'aKonoy" is not amonded. than 
tUivj so(*ti()n should road: special needs child may 
1)0 placed for adoption by a public or voluntary agnn- 
cy. licensed or apprwod as meeting tho rociuiromonts 
of liconsinH." If. as rocommondod above, tho defini- 
tion of "agency"' is changed, this xiaw language 
would iu)t be ro(iuired.,. 



The commentary states a good polioy here: termina- 
tion of pifrontql rights should nof be contingent upon 
the availability of an adoptive home. 
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forjKlophon bocniu^o Ihcilr parenla,^ 
whiitt nol effoclivoly eVorcising 
cu«lo(lli^iI rlj^hla of por«nt«l 
rosponalbllillod, nonoUiol^sa njfu$o to 
<u>n8ohl to Ihoir adoplldn. Tho faci (hnt 
lormiAalion oNptirontdl rights, such a 
proco«!|l!ng should be Inllialod without 
delay. In addition, when termination of 
parotvtul rights can be Acogmplishod 
prior to pUiconxint of th^ special needs 
child for adoption, tho/thild and 
potor^llal adoptivujMfronls will benefit 
from knowing IhrfTlho child iSylegally 
hv(\ for adoption. \ 

Station lOl Cborocter and Effect of 
Tarminatfon of Porvntq! Rights ond of ' 
Adoption of a Child With SpeciotNoeds 

(u) Effacl of relinquishment and ^ 
termination of parental rights. A 

, rrllnquishment to on agency or u judicial 
order terminating the relationship 
between u parent and e child with 
apor^ial needs divestsfthe parent and the 
special needs child of all logaljights, 
powers, privileges, immunities, duties. 

' and obligations with re.<ipect to each 
otHec. except that: 

(1) No relinquishment or tornxtnation 
order entered pursuant to this Act shall 
deprive a child with special needs of 
any benefit due him from any third 
person, agency. Slate* or the United 
States; nor shall any action under this 
Act affect any rights and benefits that 
i)u(;li child derives as a member of an 
American Indian tribc^; ^ 

(2) The right of the special needs child 
to inherit from und through the parent 
whose rights have been terminated shall 
be eliminated only by a final order of 
adoption: 

(3) Any debt Incurred by the paret>t on 
behalf of a son or duughtor with- special, 
needs prior to the termination of 
parental lights shall bo enforceable 
..ijiiinst the parent; and v 

(4) No relinquishment to an agency 
shiill deprive a child with special needs' 
ol any right to support duo him under 
any other law.. 

(b) Effort of adoption. Adoption 
creates the legal relationship ^f parent 
and child. There is no legal distinction 
between an adoptee and a persoh not 
adopted excepi that adoption of a child 
shall not affect any right to bencrflts 
conferred by the Federal government, or 
jiny legal rights created by law for an 
American Indian child. 

Commt^ntary to Section t04 

Subsection (a). Because tttrmination of 
parental rights itself does not substitute 
a new pjjrent for the parent whom the 
child loses, this subscfctioiir projects 
agaiqsl the lo8S^>f inheritance of other 
rights ahd benefits to which a chijd may 
*be oligible through |hc» parent whose'' 



7 

uente 



Hie sentence beginning with the words "The jfact." 
on line- 5 is the result of typographical error, ^Insert 
the foUovwng sentence instead: 'The fact that termi- 
nation of/parental rights Is a maVidatory ftrst step in^ 
[the adoption process should help to determine what 
course of action is best for a child.' If there are 
grounds for termination of parenthl rights, such a 
proceeding should be Initiated withoyt delay.'' 



llie rights of Indian children to their benefits are 
preserved with this exception, 

Inheritance from bfrth parents is possible after ter- 
mination of parental rights but only be/ore the final 
order of an adoption. This precedent should not be 
encouraged. Eifminate Section lOi (a) (2}. 
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Tl^e commentary provides an expanded discussiort o^ 
what kinds of . benefits should be provided from 
parents who3e rights have btffen terminated. 



Using **birth family*' i^s inappropriate. Not all chil- 
dren are part of a "family'' in the technical, legal 
sense. Substitute, as stated ^bOve in \g discussion of 
"birth parent/: ^^biologicar' or "genetic'' for "birth*' 
wherever 'birth" appears in this context in the 
Model Act. \ 



Tl>is section mandates a review, at least annually, of 
every child wi,th special need& who is in fosier care. 



TTiis section recognizes the unfortunate but realistic 
circumstance of a child growing up in foster care, 
since this is the best Tlan for some children Tlje 
court is cequired to review these cases as well. 
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riohia^aro tormlnotod, Henpo iho 
provision Implomonte, for Stato HSDncfilu, 
a pvllcfy comparubla to lh«t ^nublcd 
undur Tillo U of tho Social Security Atrf. 
For oxunipio, tf child wilh spoclnl n«MmH 
\s\\o hu» boon r«t:uiving nodnl swoiiHIy , 
bonofll» on che badio'o? a puruni'« 

^ disability l» eligiblryio contimio lo 
receive such bonefits until and. in 8onio 
ihstances, uftor, he has boi?n iidoplrd by 
another pertion: cxiatody or othjor 
parental Hghtfl wtth rm^poct to tno v\\\\k\ 
are not oli«l6ility crllerla, 42 U.S.C 
Ai)Z{6) (f076). An oxnmplo of a bennlit 
duo from p third p<)jr8on would b*' a j?ifl 
by trutK of will made to the child as the 
son or dhughtcr of-lht? named purcnt. 
Such a gift, likewiao, will ndt bo IohI by 

k the lormfhttUon of purantal ripiht^. 

Subsection (b). Most adoption atniutos 
contain a pioviHlon .similar lo ihin ontv 
stating ihe prtncit)le that the ttdoptive 
family, forlill legal purposVn, anp«MHrdt'S 
the birth family, Thfs Modrl Act 
provision, likewise, emphasi'/os tho 
character of adoption as a procesfl with 
lifelong ImplioationA for the family and 
Ihe social relaHonships of th^ parti4!« 
Involved, Upon completion of the 
adoption, the adoptee becomos iu all 
legal respects as the birth «on or 
daughter of tho udopting pernonn. aM<l, 
through ^hem. acquircfs rolationHhIp.s 
other adoptive family niomb(?r^. Thcso 
now relationships are, ft)r inli(Milun(U' 
and all olhor purposes. Ci|uivvdi nl lo 
those of lu.spn or dait^hl(?r born In lln* 
adoptive parents, ^^^.^ 

Sifciion 1 05. j\ / / v.sv /;V ;/;>)// ofilinw 7.v 

(a) F«xclu,^iv(^ and conlinuinj^ 
jurisdiction. Thr | | court shall \\\\\k' 
exclusive orij^ina( jurisdictioli ov(M all 
proceedings arising and(!r ihis Act^ I'lu! 
cofjrt may make ordars norrssary or 
appropriate lla^rcHo and rolatin^^ to thr 
p!ij(^»monl an«l (;are of childr*^. and 
shnll review at least annually iho case m 
i)rrv«ry child with sp(.'(:ial n«M?ds ov(*r 
whont it has retained jurisdiction,' until 
th(* child is adopted or attains majority. 

(I)) jurisdiction after child reaches 
majority. The court having jurisdiction 
)vero child wilh special needs with 
rWpect tojwJjom parenlarrights have 
bmnijortjiinated but who has not b(M'n 
adnptiffTmay, for good caus(? shown, 
continue its jurisdiction after the child 
reaches majority, but shall review llu: 
conlinualy)n (/(lis jurisrilclion at least 
annually, 

^jnmnmntary (o Snction 105 

SnbsAClion (a), Tho principle is we.^l 
established that all proceedings relating 
to the custojdy of children and their 
personal gtiBrdlanshIp and wcdfaYe 
shotild br* uti/lf'f the (?x>:lnsive 
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JurtBdlcUon of one cour! with broiid 
uuthorlly. 5o4ABA Cormn. on 
Standards fo^iullctol Admlnlstrotion. 
Standards ftoJatijig to Court 
Organization aoctipn l.lO (1074)! Such « 
court Is more likely to foster consistent 
itnd informed appHcatlop of the law and 
jui^cial discretion thai) a variety of 
spc^cialized courts \vHh overiapplng 
jurisdiction. ^ 

li\k highly rocomvtiendod that'9tatut<?R 
or court rules regarding venue consider 
primarily the* residence of the child, and 
that transfer of venue be requlr^jcl who^ 
a proceeding involving a child is brought 
in one coynty while anpther proceeding 
involving the slime child is pending In 
anol^ier county. ^ 

Subsection (b). This provision 
allowing the court to retain jurisdiction 
boyon(jl the age of majority is Ihtendod 
to meet the need of handicapped or 
olher persons who could remain eligible 
for financial tisslstance yr other 
giivornmental benefits ao long as there is 
a judicial mandate for Such services. 

Ann\ial court review of contipuod 
jurisdiction is explicitly required, not 
only under this subsection* but also 
under termination of parental rights ancf 
adoption titles of this Ac}. See M.A, 
8o«.tii)nB 5(00,5^02. Mandatory periodic 
judicial review is also required focall 
other cases in which the court retimts 
jurisdiction. Such review helps to assure 
•that children with special needs do not 
remain in the foster care system irnerely 
due to inadvertence of the court or 
jigency involved and to fhove these 
children more rapidly toward a stable 
long-term placement. 

St'ction 106. Governing Law . 

(a) Full faith and credit Full faith and * 
credit shall be given to the public acts* 
nircords, anc\ judicial proceedings of an 
American Ipdian tribe or another State 
or jurisdiction of the United StVles. The 
courts and agencies qF this State shati 
»o\tend recognition, in accordance with 
applicable principles oT comity, to the 
j/tiblic acts, records, and judicial 
procredings-*pf a jurisdiction outsido'ihe 
^ L'nited States whenever the interests of 
the child or fho adopted person will be 
served theriiby^ ^ ^ 

[h] Law governing American Indian 
children. The validly enacted laws of 
the United States relating to termination 
of parental rights and adoption of ' 
American Indian children shall be given- 
effect in any case to which they apply. 

Commentary to Section 106 

Subsection (a). 1^ spite of the _ v 
constitutional mandate of "full faith anc)^ 
crodit;**whlch provided some uniformity 
of treatm'ei>t to citizens beyond the 
boundaries of their own States, the lives 
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The provision for full faith and credit is to be given 
to another Stated or Country's laws. It is clear that 
the interests of the adoptee should be served by ttiis 
recognition. Why this section covers intercountry 
adoptions is not clear. The second sentence of 106 (a) 
shotild be dropped. 
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Section 107. concerning fees, is probl^matid It may be 
better to completely rewrite this sootion to, take into 
account the philosophy ahjjl practjcie of your State, 
An analysis of the fiscal impact of the section, as 
written, should bq undertaken by State^e/s a first 
step in considering changes in its adoption laws. 

(1) This section should state that the collection of 
fees should be allowed if it is the policy of the agency 
or is the wish of the families being served to pay; a 
fee. 1 

(2) *Tost adoption services*' are nof defined. Provid- 
ing any kind of social service to an adoptee or adop- 
tive family without recognizing the cost to the State 
or voluntary agency is impracticaL 

>^ . * * . 

lb) The Model Act falls short of reqwiring thaj[ actual 
costs of services be reimbursed by \%e StatQ adoption 
administration, although it does recognize the im- 
' portance of establishing purchase of services rates. 
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or odopleos hav« Irtdltlontlly be«n 

f^logued with log«l uncfrrtAlntloa. The 
act thiM a decree of adoption U 
recognltod by a Slale dltforent from the 
iaautnt; Slate doe^ not assure consislont 
Irnnlmont of all odopteed, since (ho legal 
orfocts accorded the adoptive stetus« 
particularity with respect to matters of 
inhoriluQce, vary among the States. 

Although an adoption may no! bo 
subject to attiKJc in the Staljp which 
granted it, the (courts of other Slates 
need nol apply the same slalulo of 
llmiln lions, or, may cile due process 
considerations in overturning Ahe 
docrue. Unless each of the jurfsdiclions 
^ of the United Stales enacts a Uniform 
adoption law. there will co/itinuc lo be 
some element of uncertainly in the legal 
implications of ado|)yon for the parties 
diroQtly «nd indlrecliy involved. Two 
points should bo made regarding those 
uncorliiinlies. First, the coprls and 
officials of each Stale should strive to 
build a record that will lend to 
wilhntand collatert)! attack and merit 
full faith and credit. And second, courts 
considering nrgumftnts basc^ upon the 
principle ol full faith and~CretHt should 
8(»uk to protect the interests of the 
nduptoc. 

Subsectioii^(b). The rcKulntion of 
effuirs of federally'rocognizud Indian 
tribes is primarily within thu province of 
the Federal government. For that rouson. 
any valid Federal law rcgariliuK thi> 
subject of this Act supersedes Sleto biw 
in all circumstances to which the 
I'ederiiTliiw applies. 

Section 107, Foes 

(a) Cbar^ii}^ of ft}CH pml{i}yit(ul. No 
nxency. public or voluntnry. shull chnrj^e 

(t) For adoption services to children 
wilh spijciiil needs who are the 
responsibility of an agency, or lo the 
l)irth or prospective adoptive parents of 
sur:h children; or 

(2) For posladoplion servif^es to ihv. 
iidoptive funiily^of any child with 
spuciajjiecds who, immediately prior to 
(idoption, was the responsibility of an 
lf|ency. 

(b) lioimburmmwnt of axptuLsifs. I'he 
Stale adoption administration shall 
reimburse voluntary agencies whi(;h 
provide adoption or postadoption 
services to persons lo whom fi;es may 
not b(? (.harmed pursuant tu subsection 
(a) hereto. Such reimbursement shall not 
exceed the actual cost of services 
jpruvidod, and shall be in accordance' 
with purchase of service rates 
cslablis^hed by the State adoption 
adeiinistration. 

(c) Penalty for illo^ol ff^os. Any 
person. a>{ency, associaticm, or 
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receives, or accepts paymQnl of cash or 
other considoration In violatk^n of this 
Suction 107 «hrtll be guilty of ^ 
|mi8domoi«nor|. 

Conwwntary to'^Soction 107 ^ 

The Proaniblo to (ho Model A^ct' * 
eatabhflhos tha princlplos that adoption 
is a 8t?rvir.o to children, and that 
children with epocial needs should not 
bo denied thowononis of family life. In 
kecplns with this philosophy, the Model 
Act abolishes fees for services to these 
children, their birth parents, and their 
prospective adoptive families. By iheir 
nature, fees may act as dolorronts lb 
familieK whh seek to adopt a child; they 
^ may erect psychologiciil or vorv real 
finan(;ial barriers to families, lner|||by 
.rediK.inH the chances a child has wb be 
a()()pt(td 

A primary purpose of the Model Act is 
U\ remove barriers to |he adoption of 
special nfM?ds children awaiting - 
iuloptioM. Proscription of fees for 
srrviccN to or on l)ehalf of these children 
HMiuKfs one ef the obstacles to their 
.i|.l()ptii}n. 

The firuim lal burden for the extension 
of .idophoM services is l^isferred back 
(u \hr Sinttj through the roc|uirement that 
it rcimbi^cNs vohmtary agencies. 
Ini()lemenfati()n of the philojjophy of the 
Modtrl Act deniands that comprehcnsiv/^ 
St rviccs 1)0 a\ailablo at no cost if the 
lhoiisand>i of *;pecial hreds children 
iiwaiting adoption are !o be placed with 
permanent fan^ilies. Legislators debating 
enaclmenl^f (he Model Act. when 
\v( ighing Ihl benefits against the 
potential l(^r^increased costs, should 
consider the potential for continued (and 
[}erha[)s even increased) costs to the 
Slate of not enacting (his provision: (he 
<!\piMis(! of keeping a special ne(ids child 
in foster care, including social and 
nu'dical services, or the expense of a 
chilli re rtUering (he foster care system 
if .!u a(l()ption brciaks down because (he 
lU't.essiiry poslacloption services were 
iU)t availal)le. In addition, any financial 
^ «n*gumef\t must be balanced against the 
so(,ial benefits of securing pernranent 
homes for (he wifiting children. 

Sf^rtioii 108. Priority of ProcOec^ings, 
fiuficia/ Rox i(*\v 

(a) Prioniv on court calendar judicial 
proceedings for emergency protection of 
children, termirtalion oT parental rights, 
and adoption of children w\\h special 
needs, and objections thereto* shall be 
considered to have the highest priority 
and shall be advanced on tbo dockets of 
trial and reviewing courts as to 
provide for their earliest practlcEible 
dispoiijitioil. An adjournment or 
continuance of a proceeding under this 



(c) this penalty clause should be^ amended to apply 
to those payments which are received which e;cceed 
the actual cos^ of services provided* The penjalty for 
"child'broker»" should b^mqre serious. For example: 
"Any violation of Section 107 (amended) shall be 
pimished with a fine df no more than $20,000 or irfi- 
prisonment of no lopger than 10 years, or both.'* " 



Although the commentary discusses the deterrent ef- 
feet charging fees may have, fhe Other side of the 
coin should also be rai8ed^ in rf time of scarce pubHc 
resources for human services, we question the advis- 
ability of an outright prohibition of. ijiny charging of 
fees. Some voluntary agencies may have a long-^ 
standing, working policy of requiring fees, and some 
who receive service may want tq financially, contrib- 
ute for the services, in effect to offset the tax costs' 
lo other citizens. 



The cost-benefit nature of adoption is real,' although 
the literature is seeing an increasing debate about 
the concept of "permanency" being primarily sold for 
its benefits to taxpayers, Services provided to those 
with ^n abilty to pay should not be provided, solely 
from tax revenues. 



The commentary implies thatipostadoption services 
are to be provided to prevent an adoption from 
disruption. A more detailed description of this impor- 
tant set of services to be mandated is needed. 

It should be remembered that, in some instances, the 
most appropriate "permanent homes*' «re being pro- 
vided by foster care institutions and homes. 
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ao c|tiV« thd time limit to file cin Bppeal of a court 
decision. , 



The wore! 'apeal" shoulcji read ^'appeal". 



A statute of li|nitation is prpvided'as a way ^ assure 
permanency for an adopted child. The period after 
the decree of termination of parental rights or the 
final adopt'ion decree, duriiiig which the decree can 
no longer be questioned, should be six months, not a 
year. 
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Acl shall not be granted without a 
showing of good cause therefor 
(b) JudicioJ rvview. Any par^y 
* nggricvod by an order, judgment, of 
iJccroo of the court Jn a suit for 
emergency prolocllon of children. 
4^(>rmination of parental righls, or 
adoption may, within thirty days after 
notice of its eiitry* file notice of an 
appeal to tho [ - j court. Procoduros 
for an appeal are governed by the rules 
applicable to appeals from the ( \ 
cour\ in civil cases. A petition for ihn. 
child's odoptton may not be heard \ ^ 
pendim tho appeal of a decree 
ternijMniting a parent child rela^onsbip. ' 

\c)liion(y of Qppepls^ Appeals from 
orders under this Act shall be given 
priority in tho reviewing court and ahull 
take precedence over all other matterSv 
except for already docketed appeals 
from orders In other termination or 
adoption proceedings and other matters 

icli arc given priority by specific 
statuJTjRV provision. No postponements, 
conllnui^nces, roccsaps, or adjournmonts 
for lonocr than three days shall be 
granted except with the consent of all * 
the parties, and none shall be granted 
after the appeal has been docketed for 
fiixty days. An apeal from an order 
under this Act shall be decided within 

ninety days of filing, "~ — ^ 

(d) Decide jutlgrnqnt- proof after oner 
ytw.^ubject to the di.'^position of ?in 
appeal, upon the cotpiration of one year 
after a decree of termination of parmital 
rights or of adoption it issued, such 
decree cannot be queatiotied by any 
person including the^petilioner, in any 
manner upon any grounds whatsoever 
Including fraud, miarcprouentation, 
failure to give eny required notice, or 
lack of jurisdiction, over the parties or 
over the subject matter. • 

ComnwrUary to Section JOS 

SubaocHon (a). The policy articulated 
supports the right of children with 
special needs to havtt ma'ttera regarding 
their interests adiudicated with the 
greatest promptnesa, Tho provisicjn pays 
deference to the great significunce 
which the passage of time has in the life 
of a young person* The requirement that 
a person who requests a continuance 
must show cause for the postponement 
is designed to discourage unnecessary 
d«jlay. 

. Subaoctlon (b). The time limits 
imposed upon appeals jUre deemed tho 
maximum thol should be allowed in 
light of the commitment to affording 
stability and permanence to tha children 
with special needa who come within the 
court's jurfadiction* 
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SubiMtkM (il)* The inUreat of an 

adopted child In a stable and permanent 
family aUc/t^ndorlies the one-year 
statute of llmit«tion9 which Is Imposed 
upon collateral attack of termination or 
adoption decrees. Th|^i»Honale of the 
present provlslop^wKrch to Intended to 
cut off qttacks base^d upon any error, la 
grounded upon a balancing of the 
inlprosts of the child with special needs, 
other parlies, and society. When such a 
child has been In an adoptive home for 
one year or more, that child's right to 
continuation of a stable and permcAient 
family environment outweighs the right . 
of a parent who, for whatever reason, 
has not been involved enough with the 
child to have hefd knowledge of the 
' decree in question; l^p child's right also 
outweighs society's interest in protecting 
the Integrity of the judicial process in ^ 
cases of fraud. ■> 

Section 109, Severability 

If any provision of this Act or the 
applicability thereof is held invalid, the 
remaining provisions of this Act shall 
not be affected thereby.* 

Commentary to Section 109 

The. severability clause is a common 
device to ensure the continued 
effectiveness of other provisions of the* 
Model Act in (he event that any single 
section or subsection is declared invalid. 



Section 110, Effective Date 
This Act shall ta|^e effect on 

. 

Commentary to Section 110- ' 

Generally, ap effective date should bo 
sot at three to six months after 
enactment to afford sufficient lime to 
adopt whatever administrative changes 
tire necessary to implement the Act< 

Section 111. Prior Latrs Repealed 

The folloVing laws or portions thereof, 
are hereby repealed |8uspended| by this 

Act: 

Commentary to Section 111 

Since many States already hav« 
statutes dealing with child abuse and 
neglect child protective serviccflr, 
termination of parental Yighti. foster 
qare and adoption, each State which 
adopts parts or all of this Model Act 
should make a special attempf.to 
maintain consistency as to definitions 
and other aspects of adoption law. 
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As a part of setting an effective date for the Act, 
there should be instructions to the State adoption ad- 
ministration to allow opportunity foR public review 
and comment on the proposed regulations— especially 
by representatives of the voluntary agenc^ sector, 
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Voluntary relinquishpients may be made to an agency 
afthe agency Instead of in a court, lliis is good. It 
also underscores the need to define * 'agency" 
carefully, as we have suggested above. , v 



Relinquishment of special needs children may involve 
difficult decisions for parents who determine that 
they cannot "cope'' with a baby or child with* a phys- 
ical or mental handicap> Coimseling may also be 
needed for those parents who believe they cannot 
cope with special needs infants, but would consider 
making an adoption plan instead of choosing abortion 
or withholding treatment or food from a handicapped 
J infant. 



If the agency is doubtful of the parents' understand- 
ing of the voluntary relinquishment, the agency can 
assist the parent in petitioning for court termination* 
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Tltlf H-^Tfinnlni 
oft Child AVIth 



m of f sYvntai Rights 



Section 201. Relmjuishment ofPoivntol 
Rigbts With Respect to q Child With 
SpecidI Noeds; Vohntqry Judicial 

TGrmination of Por^i^pf^sM^ ^^^^ 
Respect to o ^hild With Spdciol Nfieds 

fa) Effect of relinquishment. A 
voluntary rellnquifthinent to an agency 
shall b6 effective to terminate th^ 
parental Hghts of {JNe peraon oxeculing It 
and shall transfer from the parent \o the 
agency all power$ o\ such parent, 
including the right to place a special 
needs child for adopUon and to consent 
to the adoption of the child* 
Relinquishment of a child by one parent 
docs not diminish the parental rights of 
the other parent of the child, nor does it 
relieve either parent of a duty otherwise 
provided by law to sopport the child 
until such child has been adopted or 
such parent's parental rights have been 
terminated by judicial decree. 

(b) Relinquishment By American 
Indian parent. A voluntary 
relinquishment by ah American Indian 
parent who is a member of a federally- 
recognized tribe shall oonform to 
requirements of Federal law. 

(c) Procedures for relinquishment. 
Except as provided in the following 
subsection (d), procedures for a 
voluntary reUnqulshmont of a special 
needs child shall be the same as for 
voluntary relinquishments generally. 

(d) Counseling of parent prior to 
relinquishment. Prior to taking a 
relinquishment, the agency shall counsel 
the parent of a special needs child 
regarding relinquishment, adoption, and 
the alternatives to relinquishment, and 
shall assist him in underetanding and 
exploring the assistance and services 
which may l>e avaitabW to his special 
needs child if he chooses fiot to 
relinquish the child. 

(e) Court termination required when 
parents /pw7 to understand pmcess. IfVie 
agency doubts the comprehension by the 
parent of th<» meaning or consequences 
of relinquishment, or if the parcmt sn 
requests, the agency AbU not proceed to 
take a relinquishment, but shall assist i 
the parent in^ietitloning the court for 
voluntary termination of pare^ital rights. 

(f) Procedures for vo/untaty Judicial 
termination of parental Hghts. Except as 
provided in the following subsection (g), 
procedures for voluntary {udicfal 
termination of parental rights with 
respect to a special needs child shall be 
the same as for voluntary terminallons 
generally. 
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Ig) CotifirmCLtioix of counsalhxg. At ihc 
hourins on n^olfMon Cor voluntary 
'termination of parbnUil right». tho court 
* fihiill nscoHuJn that lh<r pbtitlonor hoit 
bfjon counsolod t)y tho agency regording 
tcrmintitlon and adoption ond regarding 
Iho uHftistance imd. serviced whion may 
bo iivailoble to his apecial needs child if 
hv. c.h<)O80s not to terminate his rights as 
lo (he child, and thxit the petitioner 
voluntarily chooaoi to jermin^te his 
rijfjhtc. > 

J^) Disposition upon donial of 
^tctidon. Where the court denies a 
/ petition for voluntary termination of 
parental ri«hta/ the court |holl Order an 
*|goncy lo n8B088 tho needs' of the child, 
the care tho child is rOcoi\Hng.'and the 
plan of the unsuccessful p^^titioner for 
the (:hyd with special needs. The agency 
Tihiill 8\ibmil a report on it^ investigation 
lo tho court withjn thirty dn>8 of such 
order, 

' Commrntary to^cction 201 ^ , 

There are two m^ns by which a 
parent fnay give up n special needs child 
fur adoption: l)y signing a legullyi>iiitding 
relinquishmcnt'of parental rights, or by 
petitioning a court for termination of 
parental rights. 

More than fifteen States presently 
ailuw a parent to relinquish a child to « 
li<:(rn»cd agency without court 
ij^volvenient or approval. In thesfe States 
relinquishments are given binding legal 

' effect as of the time of execution, or as 
i/f th(j expiration of a period of time in 
which the parent may revoke |he 
relinquishment. The Model Act similarly 
provides for the finality of on agency 
relinquishment. Sao M.A. sections 
2(n(a). 208. The arguments ugUinst such 
a metho(j of terminating parental 
rights — that parents might be subject to 
undue agency pressure to give up their 
cNldren and that due process 
protections of parents* and chlldrei|'s 
rights cannot be assured — are 

^outweighed by a number of factors 
favorthf^^agency relinquisKments as one 
option for parents. Many parents are 
intimidated by judicial proceedings, and 
will use the services of anngency to 
place their children for adopti6n so that 
thry can be splirod.the personal trauma 

" of a court appearance. Sqme parents 
may wish to avoid the delays inherent in 

('udicial proceedings* or the expense of 
liring legal representation for a court 
appearance. 

Parents* preferences lietwoen the two 
methods of termination will vary, as will 
the needs and preft^rences of agencies to 
which parents come for assistance in <^ 
relinquishing their childrfai with special 
n(jeds. There will l)e cases in which 
agency pers(mnel question the 
competence or understanding of the 
relinquishing p*arent: in those cases, the 



■/ 



The Model Act clearly provides for the Validity a^nd 
fingdity of a voluntary rejinquishment takeni by an 
agency at the'agency. 
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The Act does not preclude agencies from petitioning 
the court for review of all voluntary relinquishments, 



Section 202 presents 'many prcJblems. Although the 
right to' petition for restoration "of parental rights 
after one year— and the child has not been adopted 
—is clearly stated, there is no discussion of how the 
birth parents will be informed of the status of the 
child. What is implied is that Jhe birth parents have 
an automatic right to an uyp-to^he-minuta status re- 
port on the child on the eleventh month ami 29th d^ty 
after their rights have been terminated. If the goal is 
permanent » appropriate homes for children* then 
birth parents should npt be encouraged to re-enter 
the lives of the children they have terminated their 
riphts to. Jhi ^ section shoul d hft ft l fmrnn f od; or , of th »— 
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aflcncy should ha^ tKp opportunity to 
tiikp th« prdi:ftedlng boforn n court. Tim 
jirtoncy would thon nsaisl ihtt pnrunt In 
flilnR pollllot) to terminnlo pj^ronttd 
rights. 

Subsoctiqn (b). This subsfm^lbn bririKH 
to th(j Hll<>ntlon of adopHvo priir.tUionorft 
tlu! fact that thorn aro distinct Fcdrnil 
nmulri»numt$ upph<:Hhlu to 
rolingui^hmoiitB by A»"*^rlr.an Indian 
parents who arc m(»mbnrB of ftuloraljy-. 
r«H:o«niy:od trlhui*. 

Siibsectlon9 (d) and (g). Thosa 
provisions protect a((jiinst Ul-con»id()n!d 
rclinqnijihmcnts or tnrndnution by 
parentis whose foolings of Inabllty \n ' 
unwiUinf^noss to roar thoir ivpociul nordn 
child might bo mitigated by informj^tion 
tAJgarding^ availnblo comnuinlty 
njstJurcoR. ^ * * 

SubHoctlon (0). S\d)HO<:tion (o) roquiroK 
th« agency to romovo th« rclinqMishmont 
to a co\irt if a parent m requeatujor if 
doubts ariso regarding thQ.puYonj'8 
mental oompetKnco or con^prchension. 
Although this mmoval is tn<irn)ated 
when such dcnibU; arise; i( should be - 
noted that an iigcncy Is never required 
to take relinquishmi^nts wfihout )udic)ai 
supervision; if an agency prctfarn to take 
all of its parents before Ihe court for 
judicial termination of thV relatl^mship ^ 
l>otween a parent and a chikl wit^ 
special noods. the Model Act does rt<it 
pn?vcnl such a policy. 
Sccdan 20Z Hnstowtion vf Partitmfl 
niuhtb\Hrlinquish(*dl or Voluntary 
Tuntdiwnul H'OVA Hosprct to a Chihl 
\ Vith^pocial Novds <. 

(a) Petition for mtiturotioix^of pa'rtnUal 
rights;. Any time after one year aft<Jr !h«» 
exffcution of a relinquishment or 
issuance of u decree 'of voluntary 
tisrrpination of parental righta, if the 
8j)i!cial needs child hh to whom parental 
rights were relinquished or torminattal 
has nrithrr been adopted nor is in an 
adoptive pl'n:ement, the parent whose 
rights were relinquished or terminated 
nuiyVpetilion the | | court for , 
restoration of parental rights. l low<;vrr 
upon fifteen days notice to the 
pujitioners and the court having 
jurisdiction of the petiti(m. «)nd unless ' 
fithi»rwiMi> urdered by the <:ourt.nfyi 



least, the petition for restoration of parentdl rights 
should include a provision for waiver of such rights. 

Section 202 should be eliminated. ^ 

If Section 202 Is not eliminated, the fo^lov^ng 11 
words should be inserted at the beginning^ of the first 
sentence of Section 202» to read: 'Vhhss the right to 
such petition has been ^^vaived in writing, any 
Mime 



ugency moy plane h child for /idoption 
dti! in^ the pimdnncv of the petition icnd 
such plac(/fnenl will huvo tm? effect of 
terniiniiting the petition. In th<l CHse of 
2in Hdopijve plucement nmidiFf during the 
pendency of such i« jf^etition. the 
prospecitlve u<loptive piireftt(s) with 
whom the child Is plu(;ed shell be 
notified hy the uj^ency of the petition 
prior to plHcennifltv 

(h) App^fonmcn hy }>t/anl/an or 
a.uf.w.y. Any ^uardiun of ihtt child's 
person und the »g<»ncy to whi(?h the 
child was relinquished nhall heve the 
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riiiht to roceivo nptic<) knd f pfMiar at th<» 
hetiring to show cmne why wfth 
restoratton pr rtghtt should no^occur. If 
tho<:ourt Rndthuppn cloar and 
oonvincing evidence that reiteration of 
pdirontal rifihts ivould be ixx the be^t 
interest of the child with spoclal need9, 
It shall order restoration, 
Coinm^afary to Soc(ior) ^02 

The restoration of the parent-ohild . 
relatioiisliip prodded by this section is u 
provision appropm^o to Gircumstnnces 
which nan arise whoiHermitiation of 
parental rights is a proceSsding legally 
separate and distinct fj^om adoption* 

While torminalion of parental rights is 
a crucial first step <n facilitating 
adoptive placement of the many 
children who have languished for years 
in a ^'temporary** foster care situation, it 
may actually contribute to Instability for 
some children with special needs* When 
adoptive placements break down orare 
never effectuated, children whose 
parents surrendered them with 
expectations that they would bo 
adopted into permanent home 
environments, may instead be living ^ 
with temporary caretakers who cannot 
provide them with stability or 
permanence. If so desired by the pajent 
and if the child Is.not in an adoptive 
placement, the parent mhy petition to 
resume the parental rolcj^ 

Section 203. Procedures for Involuntary 
fovminotion of Parentoi Rights With 
Rtispect to a Chi/d With Special No 

(a) Cvneral procedures. Except .as 
provided in this Section 4tnd Sections 
204. 205. 206. 207, and 206. procedures 
for suits involving involuntary ' ^ *^ 
termination of parental rights with 
respect to a child with special needs 
shall he governed by the laws and rules 
applicable to involur^ary termination of 
^parental rights generally. 

\bl.Filing a petition. 

(1) A petition seeking involuntary 
tf^rminntlon of the relationship between 
t a parent and a child with special needs 
may be filed by any person or entity 
otherwise entitlednmder existing law to 
file such a petition ai^dlby: 

'(A) A public or voluntary child 
placement, child-caring or adoption 
agency having responsibility for Ihe 
special needs child; * 

(B) 1E;{ther parent with respect to the 
other parent; 

(C) The guardian of the special needs 
child: ' ' ' . \ 

(D) Any attorney for or guardian ad 
litem of the child appointed in a prior 
proceeding, acting as friend of the child 
in the Instant proceeding: or 



This situation can be corrected by providing appro-* 
priate temporary arrangements rather than canceling 
-the relinqiiisUment, 




Sections 203 (b) (1) should be amended by replacing 
the word "6ntily" with the word "agency." 



erJc 



as 
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(El A do fbcto panmt of a ffpm^fit 
nooas chfla, an defined In Section 102 of 
this Acl. * 

(Z) A child placement or obtld-caring 
agency having custody of any epectal 
needs child it has reason \o bdi(eve ha» 
boen^nbondonod shall promptly seek an 
adjudication of (neglect orTOandonment 
consistent wtlh State statute), The 
circums^ancoi constituting 
itbandomneitt «re defined In Section 205. 

Cowrrtentary to Section 

SubMCtlon |b). IncluHetl in th,o list of 
persons eligible to petition for ' 
involuntary termination of parental 
rights of a child with special needs are 
those deemed to have a liolUmate 
intdfest in the welfare of tha child with 
special needs. I 

{1)(A) — ^Thcre will be cases In wlilch 
an afiency with custody, guardianship, 
or other legal interest in a child will 
deem it In the child's best Interest to 
seek involuntary tprmination of parental 
rights. Such^ agency need not do an 
"agency" as defined in Section 102 of 
the Model Act; any child placement 
agency, whether or not authorized to 
place for adoption, may petition. t\$ may 
a child-carln;^ agency. 

The disffnotion between those two 
types of agiinoles is that a child 
placement agency is a public or 
voluntary agency authorized to place 
children for foster care or adoption, or 
both; a child-caring agencv is one such 
as a gtowfi home or a residential 
treatment center which is authorised 
pnly to Exercise custody anV cmitrol of 
children, but not to perform plafe^ent ^ 

services. ^^''^^^ 
{1)(B)*— A parent may petKton for 
involuntary termination of \he parental 
rights of the child*% other parent. 

(1)(C) and (1)(D)— The child's present 
legal custodian or suardian may petition 
to sever the parent-child relationship. A 
guardian acHiiem or attorney for the 
child appointed iifi previous proceedings 
regarding the child may also petition for 
involuntary terrr^nation of parental 
rights, 

(1)(E)— In some instances. ,the«child*s 
de facto parent is in the best 8ituati<9n to 
k^ow the child, the ft'^quency and 
quality of contacts between the child 
and the birth parent, and the efforts of 
any involved agency In fostering a 
permanent, f table smtation for the child. 

Section 204. A$MB$ment of Child With 
^^eciaf Needs and R^pott 

(a) Assessment requinfd in contested 
actions. A cmirt with jurisdiction of a 
contested suit for. involuntary 
termination shall order an assessm^^nt of 
needs of the ohlld with^specinl needs 
who is the SYbfe^of the suit. Such 
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aAflttflsmont ahalFbe eoti4msi^d by a 
non-party Qgenoy teloctM by the court. , 
Roo9oniibit cotfti for the Mioi^ment 
shall be paid or reimbureed by the Stote 
adoption administfation. 

(b) Time for compJation of 
assessment: coaris use of reoorL A 
roDort of the oeemment ehall be 
aubmltred wtthin tWrty dnyn after the 
court dirocttvo. unless the court grnrrta a 
request for an extension* The report may 
be Introduced Info evidence In 
accordance wiib^the nilee of eridence. 
In the abeenco of an objection, the • , 
report mpy bo used by the'court whether 
or not Introduced Into evidence, In 
docldins whether the petition for 
involuntary termination of parental 
rights shall be granted. 

(c) Contents of assessment The 
assessment shall Inotode but not be 
limited to the physical mental, and 
emotional conditions of the chlFd and 
parents, history of intrafamily 
relationships, services offered in an 
attempt to reunify the family, the 
proposed plan to meet the special nepds 
of the child, and the wishes of the child • 
according to his maturity of judgment 

Commentory to Section 204 

When the parent whose parental 
rights ere subject to invoKintafi^ ^ 
termination appears and contestrthe 
petition, the judge is required to order 
an assesiAMmt of the child's needs and 
to delay adjudication of the ptrtilton 
until a report of the aMi^isment has 
been submitted to the court. The conrt 
will need firif information on the 
background and condition of the child to 
evaluate adequately the (actors making 
up the grounds for involutitagry 
termination. 

Section 209, Grounds for Involuntary 
Terminqtioo of Parental Rights With . 
Respect to a Child With Special Needs 

(a) Grounds for involuntary 
termination of parental dghts. An order 
of the court for Involuntary termination 
of the legal parent-child i^etatlonship 
shall be rendered If tha court Ands that 
the termlrftrtionis- in the b a st int e r e st of 
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Delete * Reasonable*' and aubatitute **actuor' because 
what is ••reasonable** to a court may be substantially 
less than **actuar' costs incurred by an agency. It is 
in the i)arrow financial self-interest of the State 
adoption administration that courts not set ''actual** 
costs to be reimbursed. There are precedents, in 
foster care cost reimbursement cases< where State 
agencies denied **a,ctuar' costs and tbe voluntary 
agencies had to briqg sui'it to obtain fair and full re- 
imbijrsement for their aqtual costs. 

1 .. y 



the child, and that one or more of the 
folIo\ving circumstances or any other 
grounds for Involuntary termination 
otherwise provided by State law, ex|pt: 

(1) The Identity or boatlon ol ihe 
pa rent 'Is unknown and th* pareht hai 
not claimed the ehild for a period of 
sixty days after the child It foftndt . 
despite deil^ent efforts to ascertain the 
parentis identity and location; ^ 

(2) As a ground for an order of 
involuntary termination against the 
fathcr|:or putative father, the child waa 
conceived as the resuhW an act of 
fqrceible rape; or, as a ground fo^ an 



The word '*deiligent" should read ' diligent/* 
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"Incest" Is not defined here. Rjevlew State law and 
supply an appropriate definition. 



this section refers to the rights of the parents of an 
infant to h^ve up to 60 days to claim the baby. \i the 
60-day period passes/ the baby is considered aban- 
doned and involuntary relinquishment prot:eedings 
can begin. This length of time should not apply to 
adjudicated fathers of newborn infaiits with specia^l 
needs. ITie delay is not necessary, i/ appropriate ser- 
vices have been provided to the father prior to the 
- bHby^a birth. ' . 



ordor of Invotantay tannfnalton agdinfft 
tho father putative fathtn or mothor..the 
child wuft conooived w the resuit of an 
oct of inoett; 
, (3) The >child has been ad)udicated to 
httv^ tiQon at)«9ed (or neglected pr 
depoAdent — Insert appropriate term 
from Stoto atat\iel ln.a prior p^oceoding. 
In delQnnlning wn*tmr termination of 
parentol rights wouldbe in j^jke b«st 
hlorest of the child in sucn 6asc, the 
court shall consider and written ^ 
findings regarding the factors contained 
in subsection (b) of this Section 205 and 
tho' following conditions or acts of the 
parent: 

(A) Emotlor^at illness, mental inness, 
mental deflclepcy, or use of alcohqt or 
controlled substances rendering the 
porei\i unable to cure for the immediate 
tind ongoing pKyslCQl or phsychological 
needs of thd ohlld; or 

(Ef) Any proven act or^acts of abuse or 
neglect toward any child in the family 
subsequent to the adjudication of abuse 
or neglect; or 

(C) Ropoited or continuous failure by 
tho parents, although physically and 
financially abK to provide, the child 
with adequala food, clothing, shelter, or 
education as defined by law. or other 
care and controtaeceaaary for hia 
(physical, mental, or emotional health 
and development: but a parent who. 
legitimately practioing his religious 
belief, does nol^provide specifled 
medical treatment or^education foi a 
child, is not for that reason alone a 
negligent parent; 

(4) Tha ohUd has baan out of the 
physical custody of (ha parent tov one 
year; or the parentt including the father 
whose paternity nas been aajpdlcated, 
has failed to take physical custody of 
the child^within sixty days of the birth 
or adiudicatlon; and: 

(A) The conditions which led to the 
separation still persiatt or similar 
conditions of a potanllally harmfiit 
nature^nlinue to exist; 

(B) Tliere is tittle Ukalihood that those 
cond^tlona will b# ramadiad at an early 

tho parent in the neaf future: and * 

(C) The continuation of the 4egal 
parent-child relationship t^o^tily 
dtmHnishea the child's prospects for 
early integration into a stable and 
permanent family. 

In determining whethet termination of 
parental rights would be In the interest 
of the child utidifr this aubaaction (4). the 
court ^hall consider and make written 
findings regarding thd factors contained * 
in subsection fb) of this Seotioil 206; 

(5) The child has baan out of the , 
physical custody of th# parant for a ^ 
period of eighteen months and; 
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(A) The child has di^veloped no 
omotionaily ttable rolationdhip with his 

th facto parent; 

(!)) do facto parent has oxprcfisod 
an Intonrt to adopt the child; and 

(C) The child wl5ho8 to hv adopted by 
the (h foQto parent. 

\h] Factors to bo coiwictorocl in certain 
instancos. In determining; whether to 
toitninate parontui righto under 
siihsections (a)(3) or (a)(4) of this 
"sectton. the court shall consider and 
make >vrltlon findinga regarding: 

(1) Th(] timollnosfl, nature, and extent 
\>f aorvices offered or provided toihii, 

parent and the child to facilitate reunion 
of the child wilh the {larent; 

(2) Th« terms of any social service 
contract agreed to by an authorized 
agency and Iho j)arenl, and the extent to 
which all parties have fulfilled their 
ohligiitJonS under such contract; 

{:\) The fefcHngs and emotional ties of 
tha child with respect to his parents; and 

(4) 'llie offorl the paren( has made to 
adjust his circumstances, conduct, or 
conditions to make it in the best interest 
of the child to return him to his homo, 
intiluding: 

(A) Tho extent to which the parent 
has n)aintatnod regular vlsltutioi) or 
other contact with the child as part of a 
plan to rounito the child with the parent: 

(H) The payment of a reasonable 
portion of substitute physical care and 
maintenance if financially able to do so; 

(C) The maintenance of regular 
contact or comyumlcatlon with the 
custodian of the child; and ^ 

(D) Whether available additionul 
services wo,uld be likely to bring about 
lusttng parental adjustment enabling a 
return of the child to the parent within a 
reasonable period of time. 

|c) Factors to be considered in ail 
ijwtances. Where any of the 
circumstances In subsections (a)(1) 
through (a)(5) ofjhis Section 205 exist, 
the court shall considOr: 

(I) The contents of the assessment 
and report, if any, Atfbmitted pursuant to 
Section 204 of this Act; 

(2) The spGclfic benefits to the child of 
continuing the legul~paroiTt^chtW — 
relationship: 

(3) The wishes of the child regarding 
termination of the legal parent-child 
relationship, 

(c9 RehabiUtatton of parent. The 
maintenance of a^ legal parent-child 
' relationship for the purpose of 
rehabilitation of a parent shall not be 
sufficient grounds for continuation of 
such relationship. 

{^) Deprivation of custody through 
divorce, separptioh, act of other parent. 
Notwithstanding any other provisions of 
this section 205, no legal par^|^hild 
rqlationahip may be terminateaiolely 



The wishes of the chftd to be adopted should be 
taken Into consideration, although some age llmita* 
tipn should be set so that younger children, are not 
put in the position of having to *want to be adopted'' 
by the de facto parent, (C) should read: *The child 
wishes to be adopted by the do facto parent, if over 
the age 0/ ten/' • 



V 



This provision is child 



•fomised. € 



and very good. 
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bociiviNO » parent h«k hmnn doprlvod of 
tho l«g(il cualody of « child by reason ol 
u dh'orce or a IcgMl sepamtlon, or of the 
physlctil custody of a child by tho net or 
concjiujt of tho othor peront of tho child. 

Contmontary f<> Soctidn JftW V 

Thv 8ou((on sets forth sovftral 
(^uppleinant^l grounds for Invohintury 
Iqrmtnutton of tho legal rolutlonjjhlp 
hutwoon 0 parent and a child with 
special noods» These grounds are hi 
addition to grounds for ihvoluntury ^ > 
terh>inatl(in otherwise provided by State v 
low, * , ^ 

8ubs<i€lloiis (a)t <b)t {nY Subsection (a) 
articulates sutfiplemental groundsjor t 
court order torminati^ this legal Mrent- 
child relationship; subsections (b) and 
(c) add a number of factors the court 
must -consider In vjarioui tenninatlbn 
situations. ^ • 

With regard •o the suture of the 
grounds for lertntnaUpn* seWral 
questions are often debated: whelher 
the State's termination of the p^irent- 
child relationship ought to be based 
upon narental unftthess or upon 
consideration of the child's "best 
interests/' and. if both criteria are us<ftd. 
what relative weight f hovi^d be accorded 
to each. 

In the Mode) Act the court is directed 
to consider \foih the best InterestI of the 
special n^eds child and parental ^ 
conduct lndicatin|( unflti^ess ct non- 
in\'olvement. Both fatitors should be 
weighed before a ternitnatlon order Is 
entered. Tha decision as to what course 
of action would be In the child's best 
intereats Is to be made with specific 
reference to the type of parental conduct 
alleged In the petllion. 

PawfUai Conducl Except for the prior " 
adludicati^n of abuse W neglect ^ ' 
(subsection (nK^))* (he parental conduct ' 
criteria for termination of parental rights 
all Constitute some degree of non- 
involvment in the ohilas past or present 
life. These arfe grounds which presume 
such inabilityi unsuitability, or lack of 
interest in parenting the child that 
further consideration of parental 
nnnduct is |innecess ary/ 

When the child has never t>een in the 
physical custody^ of his parents, or when 
the child has bean out of the parent's 
care for a year or more (subsection 
(a)(4)l the potential for the parent's 
iititial or renewed involvement with the 
child tnust be considered before the 
parental conduct criterion for 
terminatioii is met. That potential will 

' be Influenced by the current conditions 

- surrounding the child which 
characterixa htm as b special needs 
child. ' J 

In the type oil situation delineated In 
subsection {B){i^, a partfnt who cannot 

• . I 
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btt fuultod for mlscoduql or laok of 
present parenting QbllHy neverthclooo 
may bo doomod to hQV<t forfoitod tho 
puront-chlld reUitionohip^ In thcuo ctf»0B 
tho parmitul conduct criterion in 
included in the Model Act in i^espontii to 



adoption of cidldron w|io have long, 
been in need of pertnonont homes. Some 
of these children l^avo been In the^long- 
^ term cure of foster parents willing to • * 
V odopt them but unable to do so bocouse 
of the belated reuppearence of o parent. 
The parent, perhaps out of touch with 
the child for many yours through no fault 
of his own (perhaps having been lost to 
the agency, or neglected by an 
understaffed agoncy» or not 
understanding the legal means for 
^ ^ regaining custody of the child), may be 

capable of reassuming custody and 
parenting his child. b\ such a case* if the 
child wishes to remain in his present 
I home and be adopted, the birth parent's 

^ ' Interest In custodv and control of the 

child has effectiwly ^eon superseded by 
that of a new family unit whose right to 
continued intogrity should not be 
violated. 

Where the child has previously been 
adjudlctttbd to have beenfibused or 
1 ' neglected (subsection (a)(3)), tho 



"parental conduct** criterion for 
terif\inatlon of pan>ntal rights is deemed 
to have been met, and the second 
standard, the child's best interestSi is 
controUing in the determination to 
terminate parental rights. 

Bost Interests of (he Child 
Subsections (b) and(c) are intended to 
provide quidance to the court In 
determining whether* given certqin 
parental conduct or oircumstances* 
termination of parentm riglit^ would be 
the child's best interests. 

In two sets of circumstances-^prior 
abouse or neglect, and absence from the 
parent's care for a year Or failure of the ^ 
parent to take custody qf Tils child— the ' 
child's best interests are deemed to be 
inextricably related to the parent's 
demonstrated potential to care^for the 
child In the futuiFe. This potential is' 
dtfftned by ipem f iu ac t i o r omiBg t ong o f 
the parent with respect to the child or 
his sibUngs* Subsection (b) requires that, 
if termmation is sought pursuant to 
subsections (d)(3) ftnd (a)(4), the 
services offered to the family by the 
^ State be considered in evaluating the 
parent's past efforts and (\iture 
parenting potential. 

Where prior abuse or neglect has been 
found (subsection (a)(3)), it is critically 
Important that agency intake and , 
service jpractices reflect an 
understanding of families which abuse 
or neglect their children. Treatment 
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This provision deal^ With aBsessments of the child in 
order to determine whether an involuntary termina- 
tion of parental rights should occur- The/ heritage'* 
phrase is ambiguous. The **child's wishes'* phrase 
sliould include "i/ over the age o/ 1 0. " 

The **heritage phrase'* may have implications for the 
adoption plan— by subtly reflecting a bias against or 
actually bartnlng trans-racial trans-cultural or trans- 
religic^ placements. ^ 

This section o^ commentary suggests just one more 
factor to consider, in conjunction with more impor- 
tant grounds for termination of parental rights. 
Therefom.,,^^ in touch with his heritage** is 

not be a primary consideration. 



aorvlcftt fthovld bt offtradi by trained 
worjkert who h«v« th^ oapactty to 
oncburago podltive growih. 

Where the ohlld hat been oMt of the 
^ partent's physical cuetody for year or 
the^parent hat not taken phytical 
custody of lUi child (subsection (a)(4)), 
and whera tnerc hat been a prior 
adjudtoation of negletjot or abuse 
(subsection (a|(3)), the court must also 
consider li^hetnar the parent ynointatned 
regular vttltSr;attumed reatonable 
support and maintenanoa obligations, 
and coopucated with the agency 
(subsection (b)(4)), These factors are 
important indlqes of whether additional 
services are likely to bring hboi4 « 
lasting parental adjustment which will 
permit the ohild*t return to the pilkHmtv 
Whera parental contact has been 
sporadiCt such at tending an annual 
birthday card, and does not indicate any 
pattern of ability to tu^tain onfioing 
communication, the court thoi^d 
probably regard suqh contact at ^ 
InsigDiHcant evIdencVt of parental 
interest in the child. 

In poniunction with til grounds 
enumerated in 8ubsectiJ|l (a)(1) through 
(3), the court should always consider the 
assessment of the chiH the 
opportunities the child will have to 
remain in touch with his horilnge> un^^ 
the chi)d*t wishes regarding termination. 

Subsection (d||. Subsection (d) 
provides that, although the parc^nt*s nood 
lor a rel^ionship with the child may be 
considered, such a need may not control 
the court's decision regarding ^ 
termination of th^t relationship. 

Subsection (e). Divorce, scparatioh, or 
unlawful deprivation of the custody of a 
child do'not constitute parental conduct 
criteria upon which % termination action 
cQn be based. This subsection 
eliminates ailiy ambiguities with respect 
to these Issues which may be created by 
the grounds for tcrminallon in 
subsection (a). ' 

Section 206,' Disposition of Peiiiion for . 
. Involuntary Termination of Porttntal 
Rfffhis With Refspect to a Child With 
Special Naods 



- (a) Dispos iti o n u po n gr a nting ptf titi o t t^ 
If, after considering all the evidence at 
the adjudicatory hearing, the court finds 
that sufficient grounds exidt for 
involuntary termination of the legal 
paront^child relationship* it thallt 

(1) Enter an order te^inating'the 
legal parent-child relationship: and ^ 

(2) if tuch ordef hat the nfiect of 
terminating the parent-child relationship 
with resjp'ect to both parents or to the 
li^st surviving parent, appoint an 
individual or Agency guardian of the 
child*s person* The guardian of the 
child'"- person shall report to the court 
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within ntiMlT dm on • psitnantnt 

plaoemeiit plaid for tba ohild with apaclal 
need** At laiut onrtry iU mantlet 
thereafter, a report ehi^ ba made to the 

court on the Implementation xifsuoh 
plan. The court «haU review the plan Tor 
tha sp^ciii) needf ch4ld no leae than^once 
a year. 

(b) Deithl iffpHiiion. (t ) If the ootirt 
Hrids that iufHcienlgniiiiiat for 
involuniarv tarmhiallon of the legal 
parenfH}h^ldT9la((onah)p>diornot e)d9t. it 
nheli make an approjprlate onWr with 
respect to the ctMto<nr and protection of 
the speolai naodi child, and may alther 
continue its Ji^trlidiotion or diamiaa the- 
petition at may be appvopriata in the 
circumataitcea. 

(2) If the court finds that the servtcea 
or social servloe oantract as described 
in Section ZOf (bKt) and (b)r2) of this 
Act were insufficient or Inadeouale, the 
court may order an agimcv \t develop « 
plan of service for the child with special 
needs and kis parents. 

(3) Any order the court makes under 
subsection {h){\) of this Section 206 shall 
specify what residual rights and 
responsibiUtiaa remain with each living 
parent* and shall dea|giiat#^tha period of 
time the order shall remain In effect, 
with mandatary review by the court no 
later than six montha thereafter end at 
subsequent intervale of no< more than 
one year. 

(c) Cowi reviewB of permanent 
placement plan. In conducting reviews 
pursuant to subjections (aK2) aqd (b)(3) 
of tbii Section 200, the court or a hearinif 
officer designated by the court shall 
hojd a hearing and reqaire the presence 

, of the guanilan of the cMd's peison or 
any other person the court or the hearing 
officer deems necessary to conduct the 
review. 

Commentaiyt to Seoiion 206 

Subsacdon (a). If the court flnds that 
the dual criteria of parental conduct and 
best interests of the child with special 
needs have been met, it must enter an 
ord^r terminating paratltal rights. Since 
"^the rightA of one pareilt may he 
terminated without affecting the rights 
of the other* it is possible that the entry 
of a termination order would not ^ 
necessitate the apjpolntment of a legal 
guardian for the child If the child Will 
be left without a guardiani however, the 
court must appoint one. 

Any person or agency appointed as 
guardian pursuant to thii subsection 
must report back to the court on the 
completed placoment plan for the child. 
This mandate attempt^to ensurv that, 
following a termination dacreet a child 
in fact is adopted or settled into a 
permanent .placement By retaining ' 
jurisdiction, a Judge has the power to 



niia provialon mandatos a: OCUdfoy limltdfion to sub- 
nrit a permanent plan for a child free for adoption; 6 
month limJtotion for reports to the court on implemen- 
tation of the plan; ono year limitation on court review. 



/ ■ 



36 



29 



r«d9rtll«ilittr/MM»l 
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orddn thoitkf thttl^ iftei|Mtr]r. 

(h«r fTOundi 4o not txlit topMil the 
petitton fot ImdImH^ of pti^atel 

Even If Ihe oouitdiimiMM^e petition 
for tennineQoi^ H lefelnt Uie pdwer to 
enter ftvther orden to protect the 
welfere of die ipMliJ needs child, 
I](ftpend)itt on ae drpum»tence» 
•urroundbig e pertfouler oeeoi it mey be 
In the diUffi bett Intiretit (br the oqurt 
to oontliMi^ Its ]ui)sdttotien eo the court 
oen monitot tihe oeee thiouih peHodIo 
review* until euoh tinit iMte werrent 
e further ^e«i(nt on the jpetf ti^n. 

8nh»ertloi| (c)^ The kiportenoe ol 
pfirlMUo cue review in eiiurtnf.that e 
child reoelvef epprmHett edopUve end 
other tervloeeie wid»ly edknowledcKL 
See MA. 8eotlon 9Ql(b) (oommehtery), 
Meny Btelee requite feeder podirt 
revieifeof the oeeee ofehilAm who eie 
under the JvrtedlotlMelthe boeri To 
p^f vent theee ri»d#wi^ fkom beoemlng e 
pro foma submtieion of e eoctel " 
•ervket report which raoiivei •cent 
[udifdel ettenOoa thlt iebe#elion' 
requires e oouH heerlng et jirhloh serious 
considei'etioQ of the child's situedqa Is 
miloh more llke|y taoccur« The heerlng 
does not demend rigid pioceduiel 
formelily end mey be held by e court 
ofndel other then e judge, t^ersonel * 
testimonv by Indtvlduele femllkr with 
the ohildrs cese shoi^ld* howevX*« 
required. f 

Section 207. Court Order Granting 
Termination Parental Rights of a 
Child With Specialise 

(s) Form andoohtent ofordere. Every 
order the court mekes pursuei^t to 
Section 206 of dUs Act shell be In 
Writing end shell ledti the findings 
upon which ths'Otdef b besed Induding 
findings pertelnlng to the juHsdiotion of 
the cburi« Bvenr order must fix 
reipo^ibillty tw the support of the child 
with spedel m 



(b) Finality ofo^den. Except es 
othetwtse provjided foren Interiocdtory 
O f de gi ell a f d sr e < 
hiitding on ell pereone after the date of 
entry 'unless steyedpeadlng en eppeal 

Commentary to Soct/ifn 207 

The rsqtalfattsot that avtry order lie 
<\3n writing a|id recHa tha findings upon 
which It was base will fe«lUt*Je 
meenlnghd appdlata re^w. Tne order 
must also tlx rsspoai^bttlty for the 
child's support Mlh file birtfi perent 
whose rlgita have n^ been tetnilneted 
or the gMftiian at the ddUre paiNKNt se 
eppropiiata* 
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The fact that all oitJorsiiro deomod to 
bo final from tho dalB of ontry onsurofl 
that an aggrieved parly may tako an 
itnmodiate appeal. 

Section 208. Effect of T^rmJnotion ^ 
Decree or Relinquishment of a Child 
With Special Needs 

•« (a) Effect of termination. Upon 
relinqulsKmont of a special needs chiick 
or termination of parental rights with 
respect to a child with apecf^noeds 
through a court decree^ the parent 
ceases to hh the legal parent of the child 
fts to whom rights have been terminated, 
as set forth in Section 104 of this Act. No 
such parent has a right to notice of 
proceedings for adoption of the special 
needs child by another or to object to 
tho adoption or otherwise to participate 
In tho proceedings. 

(b) Porontol riohts independently 
terminable. The legal parent-child 
relationship may be terminated with 
respect to one parent without affecting 
the legal relationship between the 
special needs child ana the other parent. 

(c) i4^<?/7cy to provide notice if 
termination challenged.^ 

(1) If the validity of a relinquishment 
or court order terminating parental 
rights with respect to a child with 
special needs is.challenged in a court of 
this State, the court in which such 
challenge is filed shall: 

(A) Notify any agency to which the 
child was relinquished, which is 
presently responsible for the child, 
which placed the child for adoption, or 
which provided postplacement services; 
and 

(D) Hold a liearing to determine if any 
notice shall be provided the child and if 
80. the nature of the notice. At such 
hearingMhe coi^i^-mifyTippoint an 
attorney o^V/fe/n to represent the child. 

An ageijfcy which is notified under 
.section !(c)(l)(A) of this section shall 
notify the adoptive parents of a child 
vjfho has been adopted or. if the child 
has not been adopted* the prospective 
adyfjptivo parents, if any. Such notice 
shall inform the parties of the pendency 
of the challenge and of their right to be 

h ti ard re ga r ding s o ch unalleugjs. T)h? 

agency issuing such notice shall certify 
to tho court in which th^ attack was 
filed that the requirements of thi^ 
subsection have been met. 

(2) If the valniity o( a rolinquishmeiit 
or court order in^rminating pareKital 
Hghts ^ith respect to a child with 
special needs b challenged in a court of 
any pthier jurisdiction, any agency pf 
State v^hich learns of sudh challenge by 
any meand shall notify the agencv 
responsible for the child prior to hin 
placement or adoption, whicK in turn 



-/ 



This child-focused provision effectively eliminates the 
possibility of "open adoptlons'^o that the parents 
who have relinquished can intervene in the adoption 
planning. ITiis provisi©n is basically In conflict with 
the provision in Section 202 allowing birth parent in- 
volvement after one year. This is another reason why 
we recommend that Section 202 should be deleted— 
or significantly amended. 



The agency involved in the adoption is to be notified 
if a relifiqiiishment or termination proceeding is be- 
ing cjhallengod. 



The agency must then notify the prospective adoptive 
parents or adoptive parents of such action. 



Even when challenges are issued in another jurisdic- 
tion, the agency involved in the. adoption must be 
notified. 
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The commentary again emphasizes the flhality of the 
termination decree which therefore eliminates the 
legal right of either birth parent (or prospective 
adoptive parents) to an **open adoption/* This is a 
good, child-focused provision. 



Here the commentary discusses the important role of 
the agency involved in the adoption to be an inter- 
mediary (or conduit) for the notice of attack on the 
— ijUopiiui L In t lds wa y the ide nt ifi cation of i h e birth 
parents t6 the adoptive parents^ and vice versa is not 
disclosed and confidentiality can be maintained. 
Good. 



shall notify (ho adoptive or proposod 
adoptive parentSt If any, of the pondoncy 
of Q prbcoeding which moy affect their 
Btatufi with reflfpect to the child. 

Comnwntory to Section 206 

Subfteciion ^a). The provlaiona follows 
the traditional approach pf divesting 
both parent and oMld of all rights 
towards o^e anmher, except that the 
child's right to inherit from his birth 
parent is lenninated only upon a final 
order of adoption. See M.A^ Section 101, 
This approach it consistent with a 
public policy commitment (o the best 
'"^interests of the child* 

This subsection underscores the 
finality of the decree and the fac^that 
following termination a parent will have 
no standing to ob)eQt to an adoption or 
other planning on behalf of the child 
with special needs. 

Subsection (€)« Whenever a 
rolinquishmenubr termination decree ie 
collaterally attacked, the apeolal needs 
child and any adoptive or prospective 
adoptive parents clearly have a vital 
stake in the outcome of the action. The 
adoptive or prospective adoptive 
parents or agencies which have au 
interest iff the child should be provided 
with notice and made parties to a 
collateral attack. This provision assures 
a complete examination of the issueSr 
and apprises these parties of the 
potential modification in legal status of 
the chl^d. 

More importanti however, providing 
notice to adoptive or proposed adoptive 
parents prevents their belated discovery 
of a matter of critical Importanpe to 
them. For prospective adoptive parents, 
the possible reversal of the termination 
of parental rights may affect their 
. decision to commence adoption 
proceedings. For adoptivp parents this 
early notiflcatibn and, perhaps^ 
intervention in the collateral attack > 

[)roceeding8 may prevent an extended 
egal battle with potential harmful 
consequences for the child. 

The agency selves as a conduit for the 
provision of notice in these cases. This 
protects the anonymity of the birth and 
adoptive parents, and prevents bir th 
parents from df^cbvermg the 
whereabouts of a child as to 'whom they 
have no rights as that point. 

Agencies of one Slate which learn of a 
collateral attack filed in another 
jurisdiction are required to notify the 
agenpy responsible for the child prior to 
placement or adoption, which in turn 
shall notify the adoptive or prospective 
adoptive parents of the challenge. If the 
^ency which ledrns of the out-of-state 
cnallenge to the termination of parental 
rights is not the agency that was 
responsil^le. for the child prior to 
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placom^nt or adoption* It thall aftG&i;tQln 
the Identity of the agency which ha» or 
hod responsibility for the child frotn the 
State adoption odminlatrotton. 

Section 209. Auihcfrity QndDutinB of 
Guardian of ChiM'9 Person 

(u) Authority to consent. The guardian 
of the child** person has the i^wthority 
without limitation to consent to 
marriage and enlistment In the military 
sorvico of the liinlted States, to consent 
to any medical psychiatric or snrgtoi^I 
treatment, and to consent tp the 
adoption of the child unless the child 
has a living parent whoso rights have 
not been termlnotod. 

(b) Right t0 custody of child. The 
guardian of the child's person has the 
right to physical custody of the child or 
to determine an appropriate pUcoment 
for the child* subject to the review of Uie 
court. WR*n he does not have physical 
cuslory of the ohild» the guardian of the 
child's, person or his designee has tba 
duly of reasonable visitation with 
child. 

(c) Hesponsibilitiqs. The guardian oi 
ine child'? person haslhe roBponslbllity 
to enjyure lhat the child receives 
adequate support> care, nurture, and 
education, and to ensure that the child 
has legal representation in legal actions. 

(d) Reports to court. An Individual pr 
ogoncy appointed as guardian of the 
child's person shall report to the court 
within ninety doys^n a^perpmonent plan 
for the child. At least eveiy six mont.hs 
(horoufter, a report shall be made to the 
court on the implementation oNuch 
plan. 

t 

Commentary to Section 209 

The terms 'l.egal custodirfn" and 
"leflal custody" arc frequently confused 
with "gua]t;dian8hip" in discussions of 
child welfare laws of different States. 
The occasions for appointment of a 
guardian of a child's person differ from , 
State to State* The distinction between 
the two terms is frequently blurred, 
particularly when States make use of 
concepts such as "temporary 
guardianship'* or ^'permanent custody/' 

Theconcept of guardian*' is usually 
broader than that^of "custodian** or 
'1egol custodian/' As used in the Model 
Act, the authority and duties of a 
guardian encompass those of the legal 
custodian and also include the authority 
to make decisions permanently affecting 
the chlld*s welfare, IncUiding consent to 
the adoption. However, to provide 
enough flexibility to accommodate 
variations in State law, the Model Act 

SIso presumes that a court may appoint 
guardian without terminating |)arental 
rights. See M.A. section 20A(b). Also In 
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Take note that the term guardian*' is consistent 
with your State usec^ge* 



1 



In Section -JOl the word "providers** should be 
replaced by * 'agencies/' The definition of agency 
shoulcji already^ be amended (p, 7). All agencies 
should be encouraged to meet provistSiis for ac- 
creditation as well as accepted standards of prac- 
tice. Individuals or entities, if allowed under State 
law, should be required to meet^ the requii^ements of 
an'*agency." 



This part of Section 301 (b) should be examined 
carefully by adoption agencies* Some questions to 
consider are: What if a voluntary agency does^'only 
h&althy newborn adoptions with no jpublic funds? 
Will^ the State impose a special needs case planning 
system on that agency? Will the State implement a 
case planning systertni for nuembers of the clergy ♦ 
lawyers, physicians and others who engage in adop- 
tion or serve as intermediaries and who, as often as 
agencies, have cause to come into contact with 
special needs children? 



[ho intorest of floxibiUly, the dcflnillon 
of ''guardian'' doo8,;not preclude 
dolofiQtlon of Iho physical custody of {hv. 
ohllq whilo slUI maiptulalng the duty of 
ovprseeln^ the child's physical Gare and 
contip|l through visitation. 

Xogislaturos considorlng enaclmont of 
the Mo<jel State Adoption Act may noctd 
to adjust these definitions to fit 
previously established usages In their 
own }url^^^^^ 

Tillo It^^option Services For 
CtiUdrohlVlth Spedal Needs 

Section SOL Puties of the Stat^ 
Adopttdr} Administrotion " 

It is the duty of the State to ensure 
that all children with special needs In 
the State who need adoption services 
receive them in an approprlate.'nnd 
timely fashion and to ensure that all 
adoption services provldod .to these 
children meet accepted standards of 
practice. To promote the effective , 
discharge t)f these^iutles> (there Is 
hereby created) thci State adoption 
admlnlslrallon. [which] shall have 
responsibility for the [administration) 
[supervision] of all puoHc adoption 
programs for children w;ilh special needs 
within the State and shall, al a 
mJnimum,|have the following duties: 

(a) Regulation of Agencies. Consult 
with the IStute licensing agency] to ^ 
doVolop regulations designed to ensure 
that all public and vbluntary providers 
of adoption-services U) children \^tl\^ 
special needs meet accepted staodarTls 
ofpnretice. ' / ' ' 

(b) Linhagfffi ivith fos^orcaw: CQue 
planning and review system. Establish 
linkages between adoption services and 
public and voluntary foster care ^ 
services, to ensure that ad6ptlon is 
iivalyated as one option for special 
needs children in foster care,and that 
adoption services are av>nilablo for 
children according to their special 
needs. To carry out thi^ responsibility/ 
the State adoption administration shall 
implement or cause to be Implemented a 
short-term and long-term case planning 
system in ell public and voluntary 
adoption Hge»cies in the Stafe and shall 
cooperate with ihe [State foster care 
agency] jn conducting perloydlc caUe 
reviews* All children with speclafnefeds 
In the care or iho responsibility of public 
and vyluntarj^iipptlon agencies in the 
State shall Be Iridiuded In the case^ 
planning and case review systems.. 

{(:) Speaiali^.ed pvosJ^oim for children 
ivith special needs: reantitment of 
adoptive parents. To meet the needs of 
children with special needs: 

(1) Provide specialized programs, 
staffed by persohn whose' skills are 
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spectficaily salted to mef^Ung the 9pi^cial 
ncods of fluch chitdren? and 

(2) Rogalarlv reoruit or enture tho 
rocruitmant of adoptive parents to moot 
the spociol nOodii of such children. 

(d) FanvJy assessments. Provide or 
ensure the provision of a family 
(issoSBmenl to any adult, married or 
unmarried, who applies to ^idopl q child 
with special needs. ^ 

(0) Persons to be served Provide or 
cause to be provided preplacemont. 
placement postplacemontt and 
postadoption services; 

(1) For all children with spQCiel needs 
who uro the responsibility of the State 
and for whom adoption is the plan; and 

(2) As appropriate, for the birth 
paronta. prospective adoptive parents^ 
and adoptive parents of such children, 

(f) Public mformotion. Publish and 
disseminate Information to the public 
regarding adbption programs and 
services for children with special needs 
within the State. Such information shall 
include, at a minimum: 

(1) The numbers and characteristics of 
the apcclal needs children available for 
adoption; - 

; (2) The requirements for persons^io 
sleok to adopt a child with speclaKntfeds; 
and / 

(3) The steps in the adoption (/rocess* 
^()tnd the services and financial 

assistance available to persons who 
adopt a child with special needs. 
, (g) Public education. Conduct a 
program of public education on adoption 
of children with special needs. 

(h) Adoption resource exchange. ^ 
fvHtablish and maintain, or cause to be 
established and maintainedt a Stateyvidc 
adoption resource exchange or listing 
service of children with special needs 
awaiting adoption and potential 
adoptive parents of such children, 

(l) Training of staff. Provide or ensure 
the provlRioi?oi appropriate training for 
persons performing services leading to 
the adoption of children .with special 
needs and required by this Act. 

(j) Statistics. Keep statistics relating 
to adoption which will be designed to 
present a trup'and accurate account of 
adoption services provided to children ^ 
with special needs within this State and 
to such chfldren outside this State 
whose physical custodian or guardian is 
a resident of this State* The court and 
each, agency shall provide such 
statistical information to the State 
adoption administration as may be 
roqjjlred by it in order to carry out the 
purposes of this subsection (j), 

fk) Forms. Develop forms which may 
be employed to implement the 
provisions of this Act, _ 



(d) This seoUon is problematic. Although it is impoiv 
tant to provide a l^amUy assessment in a tiniely 
fashion for each person or couple who might provide 
an ap)[)ropriate home for a special needs child, this 
section reads that any adult is entitled to such an 
assessment* It thus creates a new^ kind of entitlement 
program. It should be noted that the responsiJ)lHty 
for the assessment rests with the public StateMdop- 
tion Admlnlstratlon-^not the voluntary agencies. 

(e) Preplacement. placement, postplacement and 
Vostadoption services are never defined* Requiring 
such services means that they will need to be 
carefully regulated tp assure fiscal feasibility. 



(j) Statistics are only as useful as they are available, 
A reqtiired report, at least annually, should be made 
available to the public at modest cost or free. 
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(1) Thlff is an important activity which is vj^tually left 
to administrative rule-making for specifics. It may be 
preferable to specify, in more detail what is ap- 
propriate in legislation. 



Falling." not "fallng. 



(I) Standards for mcord htfcpitig. 
Efttablifih atundiirds for the compiling 
and malntonHnce of agency rocordti* 

Comruffntary to Section ^01 

Thu oponinfl 9ontonco of Iho socUon is 
a «(utGment of policv, cmphaaixing the 
nffirmaHv» duty of the State to strive to 
provide permunont homes through 
adoption for the 8tato> children with 
8|xecliil needs* 

The State adoption administration 
' created or designated by the legislature 
may be an already existing unit within 
the State govertiment* The individual 
public agencies which provide adoption 
services will usually provide foster care 
services as well, so the umbrella ^tate' 
adoption administration wUl be 
Intimately involved with ihe operation > 
of public foster care programs.'The 
precise administrative role of the V 
umbrella authority will be determined 
by whether the State's social service ^ 
system is State-administered or county- 
administered and State-supervised.^ 
^ Subjection This provision is en . 
es&Dntiul element In a scheme to provide 
aJoption services of high quality on a 
Sfatewide basis for children with 
special needs. The positive and negative 
sanctions inherent in the licensing and 
regulation processes, although not the 
only tqols tor maintaining or upgrading 
agency performance, are among the 
most effective. Licensing and regulation 
serve not only to eliminate poor service 
providers; agencies are encouraged, by 
the very existence of mandatory 
standards, to Iceep their performance 
trom fallng to unacceptable )evels« 
Because States have their ^n licensing 
statutes and regulations, the Model Act 
has not addressed this matter p^r 5^. 

SuhsMtion <b). The linking of » 
adoption resources with the foster cu^, 
sysUm is vHital first step in serving the 
large num^rs of childron.who are 
spending th^ir childhood in ' temporary * 
foster carc« A recent nationwide stuOy 
of children In tuch temporary care 
showed that forty-five percent hud 
already spent more than two years in 
foster care. U.S. Dept. of HeaHh. 
Education end Welfare, National Study 
of Social Soorvices to Children and (heir 
Families 120 (1978). [See also H. Maas, 
' Children in Long-Term Poster Care/* 48 
Child Welfare 321 (1969).) 

One problem in serving these children 
has been the inebility to identify them. ^ 
Some States have already met this 
problem by instituting mandatory 
administrative foster care case reviews 
similar to this subsection* 

Docuuse of the close organizational 
link between public adoption and public 
fpster care agencies, the duty of the 
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Stato adcf>tlon ddminlftniHoll under thli 
aubaoctlOir •houldb« flirty timple 
within (luqpiubUo teotor, Tht mon^ 
complicated taiUc will be. linking 
v^oluntnry fo$tor\care service* with 

{mbllc adoption »ervice«, and public 
oster cara with vtfhintary adoption 
rosources, < 

Subaectlott (c). A, primary Value of a 
^Statewide adoption authority La its ^ 
ability to equitably distribute State - 
adoption funds and resources to serve 
the children who need them most* 
Through use ofthe stj^tistioal data 
compiled pursuant to subsection (t). the 
Statewide agencv can identify broad 
sogmohts of the foster care population 
for whom special recruitment of 
potontiol adoptive parents may be 
needed. The importance of active 
recruitment of appropriate families is 
illustrated by the frequent disparity 
between the types of child needing 
adoption and the types of children thot 
unrecrulted applicants are willing to 
adopt. 

Subsection (d)» Closely related to the 
State's duty to oversee active 
rocruitment of adoptive parents suitable 
to the population of waiting children 
with special needs is the duty to provide 
family assessments to appHcants who 
repond lo these special recruitment ' 
efforts. Tho'problem of allocation of 
agency resources between providing 
Family assessments and performing 
other adoption services is a . 
longstanding one. M»A» 5 303 ▼ 
. (commentary)* However, the value of 
providing these assessments to all 
persons who express an interest in 
adopting a child with special needs 
cannot be overemphasized* 

Subsection (e). In addition to 
providing Statewide planning and 
coordination, the State agency is 
responsible for ensuring the provision of 
adoption services to all children with 
special needs and their families. 

Subsection (f) and <g). Public 
information and education is an 
* ossontial part of the recruitment process. 
Awareness of the types of children with 
special needs needing homes, and*of the 
State assistance which may be provided 
to adoptive children and families (for 
example, adoption assistance* see Titl^ 
IV of the Model Act), can be useful in 
recruiting potential adoptive parents^ 
Public education also fosters greater 
understanding of issues a^d attitudes 
which affect the lives of children with 
special needs and their families* 

Subsection (h). As of July 1980, forty 
States had established State adoption 
exchanges. Child Welfai^League of 
America, Inc., A Report of 19 Regional 
Noetfs Assessment Workshops to 
Dove /op one/ Sfrensthen Adoption 



BEST copy AVAILABLE 



'ThiB "task" of public-voluntary cooperation may be 
less complicated than implied In this section of com- 
mentary. The sentence is negative and not necessary. 
Delete the final sentence of thb paragraph. 



In fact, the value of providing assessments indiscrim- 
inately has been overemphasized. In times of limited, 
resources and staff, this "entitlement" to an assess- 
ment to anyone is over-zealous. 
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This coimnentoty a88un(!|h8 that regions) and national 
exchangee^ of fectlt^ely ^nd homes for waiting chil- 
dren* This may or may no^ be sO» . 



t 



The roJe of social workers is not specifically men- 
tioned; it should be, since these jare social services to 
children an^'families. 



Since accountability is to be sought, these statistics 
should also reflect the numbers placed by* the public 
sector and voluntary sector* with an accurate and 
full cost-of-placement per case stated. The costs 
should also be identified as from public funds or 
other funds, such as voluntary donations or fees» and 
incljide administrative or indirect costs attributable 
to the activity. % 
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Exchangeis (IfNM), Th« rattiiining Slntoft 
provide tioino Ghformatlon 0hd refornil 
services to Qsiur^hnl ^11 polonttal 
adoptlyoi homes JWhe Slate may be 
considered in the search for u family for 
any p^rUoular^ohild. It should bo 
empnpslzed that this resource Is Kff 
optimal value only when I( is'ucHvely 
used at a recruitment tool. T*he State 
adoption exchanse should be linked 
vsrith all 8tate adoption agcncies'and 
with any available regional or national 
oxchunse)9 to fi^dUtate planaing for the 
adoptfojp x>f childGFah with special needs. 

'«ube*ctlon (i). While the Stnte 
adoption adnoinistrulion can bo 
expected to offer spectuKexpertise and 
training resources, the training proarunts 
pursuant to this subsfjftlon should, oe 
jointly planned by tht $tate agency and 

Sal <^ency involved, as the latter 
iw upon the unique persp(»ctive 
rlicuUr problems of its oWn 
workers. As those most directly 
Involved in adoption services^ adoptees^ 
adoptive parents, and birth parents 
should not be overlooked as training 
resources in the preparation of these 
programs. Trainees should include not * 
only adoption jpoponnei, but foster 
care workers, lawyers, judges, court 
bfflcials, ana other citizens having an 
interest in the adoption of children wl0i 
special needs/ 

8ubeectlott (JK The mHlnlcnuncc of - 
st|iti^{cal data bv the State agency Is 
necessarylo facilitate planning of 
odoption programs for children with 
special needs, to account for the 
interstate movemejrit of tihildren, nnd to 
monitor the provision of sorvi<:es of 
public and voluntary agoncioH. * 

The statistics kept pursuant lo thiH « 
j^ubsoction should include, but nood not 
be limited to: (1) The number and 
charadieristics (such as age, sox. nice, 
ethnicity, handicap* length of tliw in 
bare) of children with special nnmls In 
foster care for whom adoption Is ihc , 
appropriate plan, o^nd a division of the 
numbers^ of such childitin m:cording to 
those whose parents* righttti^avr imd^ 
have not been terminated. im^I the 
number and charactoristicN otihot^i who 
htive no living legulVarent but who have 
not been placed for'^adoption. us woll an 
those children with specUil nnods placed 

^option by aflonciea within the 
9tate; (2) the number find (;hanict<jri«tU:5j 
of special needs children placod into 
subsidissed adoptions; (U) the number 
and characteristics of birth puront.s of 
children with special noe<ls to whfim 
adoption Rorvices have been providiMl. 
with such (\b\n to be collected in ihrua 
categories: Those whpse parental! riKht« , 
were t^rminuled throujjh nilinquinhment, 
through voluntary court it(;tlon«, and 
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Ihroitgh involuntary court action; and {^) 
the numbers of inquiriav fh>m potontla) 
adoptive oppJlcant9« applioationo to 
Qgenoies for family aaiodsmont and 
adoption, appUoants who have recolvod 
family aoaeaamenls and have been 
approved ao adoptive families, and 
approved appllcanta who have had 
children placed in their home for 
odoptlon^ 

. Subsection (1). The importance of good 
rocordkoepi^ in odoption practice is 
Increasinttly recogn^i^ed. Information in 
indi^dual Q^se records served as a base 
- for compiling of ogency and State dota 
concerning placement and adoption of 
children with special needs. Agency 
re<j(>rds of parental relinquishTnont aro 
vital in documenting duo process 
safeguards, pftrthermoro, agency records 
often are the primary solirce of the 
child's modlcul and social history prior 
to adoption. 

Socdon 3(X2, Adoption os tba Plan for ihn 
Child Witb^p^ciol Needs 

(u) Detorminction t/jot adoption i^ the 
bout plan for the child. A child with 
special needs shall be placed for 
adoption only upon a determination by 
the agency responsible for planning for 
the child that adoption is the best 
available plan to meet the physical and ' 
emutionnl needs of the child d^^'ing 
minority* Such a dotormination HhTTrrTbo 
made only after consideration of 

' alternative short-term and long-term 
plans for meeting the needs of the child 
for a family and homo/ 

(b) Purpose of services (o poivnts. Tho 
Borvices to parents offered under 
So^on 201 of the Act shall be provided 
with the primary purpose of assisting 
the parents in arriving at the best 

jivailablo permanent plan for their 
special needs child. Provisions of such 
services to o parent shall not be 
dependent upon the decision of such 
parent to relinquish a child with special 
needs for adoption. 

Commentary to Section 302 

Subsection (a). The provision imoiUes 
upon the ogency having roij^nsibniljr^ 
for the child with special netlds the'legal 
duty of making an affirmative decision 
that adoption is preferable^lo other 
possible alternative^ for the child's long- 
term care, before the child is pli^od for 
adoption. 

Subsection (b). The services referred > 
to are the counseling and referral 
services of the agency to the parents* 
See M.A. Section«.201. A parent cannot 
make an Informed decision regarding 
the special needs child's best long-term 
interest without knowledge of 
alternative resources end arrangement^ 




Tbis is a good statement about record-keeping; how- 
ever, there are no specifics on where, for how long, 
to maintain what records—in a confidential manner. 
This section will require care/ul and considered ru/e- 
making. 



Section 302 (b) makes a positive statement about the 
importance of serving the parents as well as possible 
in order to be sure that the adoption choice is Indeed 
the result of an informed decision. The serjcices can- 
not be provided as a quid pro quo to relinquishing a 
child for adoption! This is good social work prac- 
tice. 
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(1) AliowB legal-risk placements 'with adoptive 
parents, as long as t^e agency has infomed the 
parents, in wrjiting* that the child's parental rights 
have not yet been terminated. 



Single Individuals are included as eligible ad(>^ 
tive parents for children with special needsv 



(c) Priority for a family assessment Is to be given to 
any person who applies and **expre8sly requests to 
adopt a special needs child/* This section further 
complicates the entitlement it) assessment" pi^eseht 
in Section 301. by requlrlpg fhat the assessment be 
provided within 6 months* Again, due to fiscal limita- 
tions, states will be hard pressed to implement this 
very expensive provision (see pages 35 and 37]. 



(d) ^'Restrictive criteria unrelated to the potential 
parent's ability to care for a special needs child** 
needs to be defined or else this section needs to be 
deleted. 



(f) (1) This provison can be used by parents to coUc»ct 
information needed. Especially important is the 
cur ren t health assessment . * 



Sr( rton303, t^tactmwni for Adapti^ of a 
Chiht Wifh SpiH:iat N<uy<h' 

{^) Actiotis roQufpfXt bofow phwrmviU 
of (\ child An*H8«nnyiihan mukr ii 
plnc^^monl for HU<ipllon of « uporinl 
noodR child pnlyf • • 

(1) When Ihonu In HuU»fo(:tory 
cvldonco Ihttl all pur€nl4jrrtghtHmvor tho 
i hlld huvc boftn lormlnAtod «L<:grdiin^ \o 
xUi) laws of thia Sluto or of anolhor 
iiirUdtctioiv (Yxoopl that a child niuy be 
placed in Iho home of the prosptuMivri 
(uluplive parontt of the child prioV to (ho 
termination of all parental rtglifif If the 
t«((oncy informs Iho pn)i>pc<.llve adoptive 
pai^nt5, in writing, that the child m\y 
n(»rbe adopted !f parental rl^htH err iu»l 
terminated; and 

, (2) When a family asHewttment of the 

firospbctlve adoptive parent or pai*entK 
las been completed and hm found the 
proRpective parent or paronlN nultuMe 
for tn^ (ipeclnl needn child in (lUOBtlon. 

(b) who rx(ay apply for a family 
ass(\^snwnt. Any adnit, marri<id or 
unmarried, may apply to an n^toncy for a 
family asneRsmnnl. If an applicant \h 
married, the,appllcatton Rhult hv umdv 
by b(^h Npouftes jointly. 

(c) Priority for rocoipt of family 
assnsswont. Any person who applir^ to 
the State adoption administration and 
ttxprcARly requoHtR to ad(»p< a Rpcclfic 
child or type'of child with Rpi clal nrrdn 
whiill be Riven priority for a family 
uKSrfiHmont. The aRsoRHment may be 
ptjrformed by the Stntn adoption 
adminlRtrntion or by another public or 
voluntary agency, but the State ad<»ption 
adniinistration shall ensure that any 
iippMcant described in this sul>nection 
(d Vecelves an nssesiiment within nIx 
m(mths of his request therefor. 

(d) Arbitrary elij^ibility aritL*ria 
prohibit(}d. An agency shall not exclude 
from consideration as a potential 
adoptive parent the foster parent of a 
Rpunial needs child solely because of \m 
status as the child's foster4)arent. or any 
applicant solely by virtue of restrictive 
crlterln unrelated to the potential 
parent's ability to care for a sIiimiImI 
needs child. 

(e) Venial of apphcatioiu'V\lhm an 
agency denies the application of a ^ 
person who has applied to adopt 
pursuant to subsection (c) of this 
section, the agency shall inform the 
applicant, in writing, o^the denial and of 
the reasons therefor. 

(0 Ayency rosponsibilitios prior to 
placfimdnt of d child with s/icciol noods. 
Before making a placement for adoption 
of a child with special heeds, an agency 
shall: 

(1) Obtain a current health 
assessment of the child» including any 
necessary psychiatric and psycholof^icat' 
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(tvttluiijioti. and \hm prMani ph^ioail« 
intellootttVl and emotionai needs of the 
child; 

(2) Co(npUe a written report 
doscribing jihe •ervlcan provided to the 
Mrth paretitt of the ohild: 

(3) boterihlne that adoption U the best 
hvaUuble permanent plan (or the child; 

(4) Complete a family afseeement of 
the prospeotive adoptive parent or 
parents, including their suitability for 
th« child to be placed ^nd prepare a 
written report tnereof; 

(5) Compile a detailed written health 
hlstqry and genetic and social history of 
the cKlld. including information from the 
cutfent health assessment referred to In 
(1) above, which: ' 

(A) Excludes information which 
would identify any birth parent or | 
members of a \f\rin parent's family at)id 
is sot forth ii^ a document that is 
separate from any document containing 
such identifying information; 

(B) Shall be retained by the agency 
until at least sixty years after the 
atlalnmunl of majority of the child, and 
m\ i»g<»ncy which ceases to function us 
(in agoncy shall transfer to the State 
adoption udmifiiatration any documents 
and Information retained pursuant to 
this subsection (f)(6); 

{(-) Shall be supplemented throughout 
Ihc period of time referred to in (B) 
above with any further information 
rocfi^vod by the agency which is relevant 
to the child's healt|i history or genetic 
and social history but which excludes 
information identifying any birth parent 
or member of a birth i^arent's family; 

(D) Shall be available, throughout the 
period of lime referred to In (B) above, 
only to: 

(i) The adoptive parents of the child 
or. in the event of the death of the 
adoptive parontB» the child's guardian: 

(ii) The adoptee upon reaching th.o age 
of eighteen; 

(iii) In the event of thexieath of the 
adoptee; the adoptee's spouse if he is 
the legal parent of the adoptee's child or 
the guardian of any ohild of the adoptee; 

(iv) In the event^of the death of the 
adoptee, any progeny of the adoptee 
who is age eighteen or older^ 

(6) Provide tp the prospective 
adoptive parent or parents a^copy of the 
health history and genetic and social 
history compiled in accordance wlih 
subsection (S) above; and 

(7) Provide such other services as may 
bf] necessary to carry put the putpdses 
of this Act, 

(g) Reports. Thfe report required by 
subsection (f)(2) of this section hereof 
shall be submitted to the court with the 
pc?tltion for terpnna'tion of parental 
rights ori if M(ch petitibn is not filed, 
with the p(\tition for adoption. All other 



(A^ Requires Identifying information to be exchided 
frofn written reports shared with adoptive parent. 



(B) The written records are required to be retained 
fpr 60 yeara. It should be 99 yeprs. This provision 
also requires an agency to transfer its records to the 
State adoption adminstratlon, if it should cease 
operations, which is good. 



(D) Access is limited to the adoptee and his family. 
Birth parents have no access to these records. States 
may want to consider including birth parents for up- 
dating the health history and genotic and social 
history of the child, as well as for allowing access to 
non-identifying information. 



48^ 



41 



Federal l«|l«t«r AWNKM 



(h) This section is a good model for conftdentiaUty of 
adoption records* Tne only access to the sealed 
records is through court order. The health hlstprvt 
and genetic and social history can ofcJy he disclosed 
by the adoption agency. 



This is a good approach to limiting some agencies' 
workers, who presently have broa^ latitude in 
disclosing information. 



(i) This punishment is appropriately seV'Ore enough 
for the seriousness of tampering with confidential 
adoption files.^ 

In (i), the word **.in" should appear between the word 
"information'* and the word * 'violation." 



niporit required by Ihit tubtecUon (f), 
•hHil be relHiaed by the tgenoy and 
unod to prepare the report 
accompanying the DetlUon tot adoption. 
If any Information for any report 
required bv thia iul^tection (i) cannot be 
obtained* thit report •htO state the 
reasons therelj^r. | 

(h) Coixfi(hnthtHy ofwcordB. 
Notwlthatandlng apy other law 
Qoncernina public nearlngn and recordsi 
all court uia« oonlaining rebordt of 
judicial prooeedinga conduoted under 
this Act, and any health, genetic and 
•ocial, medical, and any other 
information relating to children with 
apecia) needi aubmttted io the court in 
auch proceedings, shall be kept in 
separate sealed files and withheld from 
public inspection by anyone, including 
the fdoptfie, the adoptive parents, other 
parties to the adoption proceedings, the 
birth parents, or any other persons, 
except under court order* In the absence 
of a court ordet« the only Information 
rolating to the birth parents or members 
of a birth parent's family whfich may be 
disclosed is the health hlatoty and 
gettetic and social htstotv compiled 
pursuant to subsection (f)(9) of this 
section; this information may be 
disclosed by the adoption agency only, 
and only as provided by aubseotion 
(f)(5) of this section. 

(i) Ponalty. A person who knowingly 
obtains or discloses information or aids 
and abets another In obtaining or 
disclosing information or who willfully 
destroys or failslo record or preserver 
information violation of the provisions 
of this Title, shall be punished by a fine 
of up to $10,000 or up to six months ' 
Imprisonment* or both. 

Commentary to Section 303 
« 

The section sets out the adoptive 
placement procedures which agencies 
must' fallow for children with special 
needs. ^ ^ 

SubaecUon <a)« When a child with 
special needs is olabed with a family, . 
the parties invohred should understand 
that the placement cannot lead to 
' adof)tion unless the child is legally free 
for adoption) that is. unless all parental 
rights with respect to the child have 
been terminated^ S^^M»A« Sa^Aion 
103(a). The fact thai t child has been 
freedTor adoption prior to placement 
relieves the child, the proai^cUya 
adoptive parents and- agency of the 
uncertainty inherent in the l^trth parents' 
continiied legal interest iiwie child. 
When placement occurs only after 
termination of parental rigtits, all 
parties* e^cfrts tnay be wholeheartedly 
devoted to the casttion of a viable 
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fumily bond {>«tw««n child ttnd Adoptive # ♦ . 

|>Aronts. 

Thcro Y(i\i he dome «pi>o{ol 'Hiie <5ommefltary expands upon the use (and usefull- 

clrcumiionci»», howevor. In whlch^H may ; ; ^©89) of legal-tlBk placements, 
bo In th« Intenjit of m child wUh tpoclal . ^ 
n«od» to bo pUced with t. prospective 
adoplivo family before all parental 
rights have been terminated Thii 
aoctton would not preclude luch 

1)lacementa« When an agency hat 
oca ted an appropriate adoptive family 
for u child with fpeclal needt and the 
procoM of terminally the righte of an 
uninxFoIvod jparent ha# Just begun, the 
child shoulcf riot be expected to fbrego 
the boneftts of living with the potential 
ndoptivc family for the months 
noco8»ary to complete termination 
proceedings. 

Under the Model Act such pre- 
termination placemerits are subject to 
the State's faster care regulations and 
licensure reffuirements. It should be 
. emphasized, however, that these are a 
special category of foster care 
placement since all parties have, at the 
outset, a set of expectations which are 
quite different from the usual 
expectations of foster care placenAtnts. ' 
Because of the hazards inherent In 
combining the role of foster parent with 
the status j[ltpotentlal adoptive. parent, 
two points should be emphasized* 

First, suqh placements with 
prospective adoptive families should v 

occur only when clearly appropriate , * ' v 

conditions exist. There should be a - 
strong likelihood that atl^parental rights 
- will be terminated within a short Ume 
after the placement, as, for example, 
when one parent has already 
rcljnquished, the other parent is absent 
and has not been located after good 
fuith efforts, and a court hearing to 
involuntarily terminate his parental 
rights hjps already be«n scheduled. 

Second, the potential adoptive family ^. 
with whom a child with special needs Is 
placed prior to termination of all 
parental rights should be made fully 
aware, by the placing agency or the 
court, that the change from a foster care ^ 
to an adoptive placement is contingent 
upon termination of all parental rights 
with respect to the child, 
. Subsection (o). The limited respurces 
of adoption agencies and the consequent 
delays in applicants' obtaining approval 
as potential adoptive parents are welt 
known. To facilitate the elimination of 
barriers to the adoption of children with 
special needs and to provide permanent 

and loving home environments for these * ■ 

children, tne Model Act joittempts to 

assure optimal use of agency resources 

for the adoptive placement of children ' * 

with special needs. Providing family 

assessments to applicants willina to 

adopt older* handicapped and oither / 

50 
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While It is understandable that priority is an impor 
tent element of getting waiting families approved for 
the adoption of children with special needs, this re- 
quired priorit:/ action should not interfere with ap- 
proving couples for infants— so that infants can .be 
placed into adoptive homes as soon as possible. 



The word '^answer" should read * 'answers." 



L 



,Tlie, appropriate, non-arbitrary grounds an agency 
can ^use to screen olrt 8ome applicants should be 
listed. As Subsection fA) ftow stands, it is too broad 
and iieeds defining. 



Since the purpose of the 60-year retention of heaUh 
records is to provide access to information which 
may bear on his own health or the health of his 
children, our recommendation for a 99-year retention 
rule is even more viable. 



spocliil noedo chilrfrim.l« • crucial stop 
In facilltndng pluccmont of iheso 
children. 

Sub<i«€llon (d). Th© first restriction 
ihiposod by subsoction (d) rclutos to two 
traditionully controvortjini issiu^tf: (1) 
Should foster porents be procliulrd from 
i^llgibility as adoptive porents In onior to 
malntnin Inlogrlty of the foscr cari^ 
system? (2) If not {precluded, should 
foster parents be given priority 
consideration to be adoptive purcnt?^ for 
children who have been in lhbli;cnrc7 
Subsection (d) explicitly answer the first 
of these q«(^8tioria in the negative. With 
respect to the second Issuer some fostor 
parents (l.e.» do focio parents) Hhoukl 
indeed receive priority qpntiiclerution us 
adoptive parents. Some of the factors 
which an agency might find relevant in 
designating particular foster parents an 
eligible for priority consideration aro: 
length of tipe the. child has boon placed 
with the foster porents, evidence of 
emotional and psychological bonds • 
between the child and the foster 
parents, and the effects of this 
relationship upon the special neo4i^ 
child's total development. 

8ubs6<?tion (e). As one means of 
preventing an ngency from screening out 
applicants arbitrarily, this subsection 
requires the agency to notify an 
applicant, In writing, of the denial of his 
application and to include a statement 
of the reasons for the denial. An 
application to adopt might be denied on 
the basis of objective criteria, 
independent of the family asses)i*menl, 
er oh the basis of the findings of that 
assessment. Denial may be appealed in 
accordance with Section 305 of the 
Model Act. 

Subsection (f). 'The provision for an 
extensive recond of the adoptee*8 health 
and genetic history is of particular 
Importance for special needs children, 
many of whom may suffer some health 
disorder. The purpose of the sixty-year 
retention requirement is to ensure that a 
biological child of the adoptee will have 
access to information which may beuj 
on his own health or the health of his 
children. / 

Section 304. PostpJaconwnt Sarvfcos fur 
Children With Special Needs 

(a) Posiplacement services and report 
requii^d. After a placement for adoption 
of a special needs child is made, the 
agency which made the pla<:ement shall 
provide or cause to be provided 
supportive services to the adoptive 
family and the child with special needs 
until the planned adoption has been 
completed. Such services shall include 
periodic visitation and may include 
counseling. The agency^ shall provide 
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reports on thii plac«ni«nt as ntqulcod by 
thecourt 

(b) Asency services to ensure timely 
filittg of Qdopiion petitions. Tho agency 
which i$ providing poatplaccmont 
sorvices shall Inform the adoptive family 
that a petition for adoption QhaH be filed 
wtthin twelve montha ofthe tpepial 
neoda child's placement for adoption, 
and shall provide sydh Services as are 
appropriate to aa^iat the adoptive family 
to rile the peUtlon in a timely manner. 

(c) Removal of a child with special 
needs from adoptive Dlacement: agency ' 
and court responsibilities. If. after the 
placement haa been made and before 
the final decree of adoption, the agency 
providing postplaoopenji services 
determines that the placement is no 
longer in the interests of the child with 
special needs, the agency which placed 
the child shall: 

If no interlocutory decree of adaption 
has been entered remove the ohila Or 
cause the child to be removed f^om the 
custody of the prospective adoptive 
parents only after ten days'jnolice and 
on opportimity to appeal the removal in 
accordance with Section {105 of the Act, 
except that no prior notice shfill be 
required if the agency idetermines that 
the child is in immecjiiate c^ange^; or 

(2) If the court has entered an 
interlocutory decree of adoption, 
immedintely recommend to the court 
that the child with special needs be 
removed from the custody of the 
prospective adoptive parents and state 
the ground^ upon which ilsmoval is 
recommonded. The court shall provide 
the prospftbtive adoptive parents an 
opportunity to be heard before ordering 
removal of the child, unless the c6urt 
tin^ the child to be in immediate 
danger ^ 

(d) Dismissal of petition and vacation 
of interlocutory aecree. If the chil^ with 
special needs is removed from the 
custody of the prospective adoptive 
parents, the court shall dismiss any 
petition for adoption which has been 
filed and vacate any.ihterlocutory 
decree of adoption which has been 
entered. 

(e) Agency services to unsuccessful 
petitioners. The agency which provided 
postplacement services to m family from 
which a special needs child was 
removed pursuant to subsection (c) 
hereof shall offer and^ upon the family's 
request, provide such counseling 
services as may be necessary to ai^sist 
the family in adjusting to the removal of 
the'^child. 

Commentary to Section 304 

Subswttons (a) and (b). In order to 
'maximize the |5ositive character of 



F^dwttl K^ifltt^r / 90097 



The word "if should be capltaHTOd. 



(I) Not only must the aBsessment be completed within 
six months, it has to have begun within two months 
(60 days). This time limit is introduced here in the ap- 
peals section /or the first time. 



(b) Appelalfl, must be filed within 60 days. It seems 
ir6nic Uiai an individual is given as much time to ap- 
peal as an agency is given to begin a complex assess- 
ment service. 



(c) The State agency is also required to react within 
the samcHSO day Umltotion. 



a^^ency involvMitnt with the ttdoptivo 
familv aftwr pla(}«ment, the proviiion 
mandaiot porComihoe of •upporUve 
aurvioos an well at (he traditional 
reporting function performed by the 
agency at (hit etftfie. 

9i|lN^Udti (c). Fair hearing 
prooeduree have been impoted upon an 
agency which decider to remove a 
speotat needs child from the cuttody of 
the propoied adoptive parent*. Unleet 
the child it In Immediate danger^ notice 
of (he intent to remove and the grounds 
for 9Mch action mu$t be timely provided 
to permit th^ adoptive applicantt to eeek 
administrative appeal olf the agency 
docielon. if an interlocutory decree of 
adoption hft» been entered, however, the 
agency cannot remove the ad^ecial neddt 
child without Drior approval of the court* 

8^100 The agency which 
provided pottplacement eervlces eliould 
continue its Involvement with the 
proposed adoptive family in the evcmt 
that a child with special needs is 
removed from their home. Counseling 
services should be offered to aid in tnnir 
adjustment to child's removal 

Sl0<:thn Agency Apptfoh 

meets one or more of the, following 
criteria shalllhave the right of appoiii to 
the State adoption administration: 

(1) Is entitled to a family assessmoni 
under Section x303(c) of this Act and hnK 
boon refused a family assessment to 
which he Is entitled, or has not had a 
family assessment begun wiihln sixty 
days or completed within six months 
aftQr hi^ application to the^ agency; or 

(2) Has oeen notified by an agency 
that has application to adopt a child 
with special needs has been denied; or 

(3) Has applied for, but been refused, 
financial assistance for. the adoption of 
his fostbr child: or 

(4) Has received notice that a child 
with special needs is to be removed 
from an adoptive placomept in his honm. 

(b) Time for filing appeoL An appeal 
pursuant to this section shall bo filed 
within sixty days of the action which 
constitutes-the basis for the appeal, 
except that an appeal of the removal of 
a special needs child from an adoptive 
placement shall be filed within ton duyn 
of receipt of notice from the agency of 
the Intended removal of the child. 

(c) Time limit agency oat ion on 
appeal All appeali to the State 
adoption administration shell be 
approved or dienied within sixty days of 
the date the appeal Is filed. ' 

CommmUury to Section ^HtW 

Ihis section provides an appeal 
process for aggrieved parties and 
spo<;iflf}S timelimitations for bringing 
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ouch appoah. Tht piirpoMi of th# 

provision aro to achlovo oortainty for the 
ingal $tat^t) of the tpcciati needs childrtyn 
involvodi to fuqilitote thoir Adoptiye 
phicomont, and to prptoot agonciow from 
untimely ohollongod to thotr 
rollnqulahmont and plKtemont 
proooduP60* 

SubMcUon (a). Subsection (a) 
enumerotos a variety of grounds upon 
which parties adversely affeotod by 
uKoncy oction may bring an appeal to 
(h(! Stuto adoption administration. 

Subsections (b) aiml (o). Such 
adminititrative appeal must be filed with 
the Stnto adoption administration within 
the sixty -day limitation period. The 
adoption administration is then. required 
to act upon an appeal within sixty days 
afteir it is fllod. 

Tltlo IV. Adoption Assiatanoa For 
Chlldtttn With Sp«cial Needs 

Section 40J. Ptirposa and Administration 

The State adoption administration 
shall eatablish an ongoing program of 
adoption oaaistance payments to make 
puftsible the adoption of every child 
with special needs who might not bo 
adopiod without financial assistance. 



C<ymnwnta\ 




Section 401 



Adoption assistance may be viewed 
^\\^ a new program financed In part with 
Toderul financial participation, or it may 
be seen as a continuation of a State's 
existing adoptioh subsidy program since 
some children with special needs may 
not bo eligible for assistance payments 
matched with Federal funds. In such 
cases adoption assistance and services 
under this title may be funded from 
Stute foster care appropriations or other 
States sources. 

1 he concept of adoption assistance 
for children with special needs is not 
ne%v. although until the 1970*s the Idea 
was slow to gain acceptance in the face 
of th^ traditional idea that an adoptive 
family should assume full reBponilbillty 
for the needs of tl^e adoptee. Since the 
first adoption subsidy act was passed 
by the New York State LeflisJ/sture in 
1076, forty nlife Stutes.and two 
furisdictions have enacted legislation to 
subsidiTte adoptions. The purpose of 
these laws is Iq provide flnancial 
Assistance to assure the adoption of 
children whose handicap, age, minority 
background or sibling group 
membership might otherwise preVent 
their placement and adoption. 
\: It has been shown that the assistance ; 
concept can faciliale the adoption of 
children with special needs* and at the 
same time save communities a sizable 
portion of the expenditures which >vould 
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This statement is important to assure the best possi- 
ble family recruitment,^ Vigorous recruitment of thd 
most desireable adoptive families Is encouraged here. 



\ 



If adoption assistance can cover such expanses re- 
lated to the adoption process such as legal and court 
costs, then it should be through this mechanism that 
adpption fees ore subsidized for those unable to pay. 

A means test is allowed for * 'general adoption 
assistanb^VjO, cover normal living expenses of the 
child. 



bo nucessury to keep the lamtf chiMron 
in footer md imWiuXiom] care« 

A$ shitiJd ln^lb« cotnmfentt 
iiccorhpanVliig'the Mddot Stato 
Subsidized Adoption Act published by 
HEW, an adoption a$3i3ttf>ice program Ir 
moHut to be a part of the usual ongoing 
child welfare servlccB of a State. It is not 
intonded to diocouragie vigorous 
recruitnSont of the most desirable 
udopUve families for children with 
special needs waitina in the foster care 
system to be adopted. 

For u more comprl^honsive discussion * 
of the Model State Subsidised Adoption 
Act and for model regulations to 
accon^iany the Act. See U.S. Dept. of 
[foahh. Education, and Welfare. 
Snb$idty.O(l Adoption h America f]976). 

Section 401 EH^ihility for Adoptioi\ 
Assistance f 

(a) Reqvitvnwnts for olmbilUy. Any 
child with special nceds4||Bontially 
eligible foe adoption assistifffce who is 
the responsibility of *n agencv, legally 
free for adoption, and not likely to be 
adopted by reason of one or more 
special needs, such as: 

(1) Physical of mental disability, 

(2) Emotlonul disturbance, 

(3) Rocogni:f:cd high risk of physiciil or 
menial disease, , - 

(4) Age, 

(3) Sibling relationship, or 
(6) Rachfl or ethnic fac^tors. 

(b) Certification of unconditional 
eligibility, A child who is potentially 
eligible for adootion dssistance pursuant 
to subsection (aj hereof must be 
certifiecj as eligible by the State 
adoption administration. Any child who 
meets one or more of the requirements 
of jEtubsoction (a) of this section shall be 
nertifled as unconditionally eligible after 
reasonable efforts to find an appropriate 
adoptive family who would adopt the 
child without adoption assistance have^ 
proved' un8unf:essful, except that when 

Mhe child has developed significant 
emotional ties with his foster parents 
who seek to adopt him, no such efforts 
arc required. 

(c) Meanfi test There shall be no 
income eligibility test (means test) for 
the prospective adoptive parent(s) of a 
special needs child certified under 
subsection (b) of this section in 
determiniuH eligibility for adoption 
(assistance to cover medicai and other 
expenses which itre related to the child's 
special needs, or to covet; cjtpcnses 
related to the adoption process* such lis 
the lo|{al and court costs bf /idoption. An, 
income eliKil>ility test shall be applied in 
determining eligibility for general 
a<l()))(iun MHsistance to cover expenses 
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unrolated to tho chl Wb spoclat noodfi Of 
the odopiion process, 

(d) Noiificaiion of oJig/biJiiy. Any 
agency or person who hos physical 
custody of a chUd with special needs 
shall be noUfiad in writing when the 
child is certified os oHglblo for adoption 
assistance, ^ ^ 

Coiumcn(ary to Section 402 

To be potentially eligible for adoption 
assistance pursuant (o this section, tho 
: child musi be in tho custody of a public 
or volunittry agency and be legally free 
for udoplioo. In addition, the child must 
be unlikely to bo adopted for reasons 
like those enunierated in subsection (a). 
A child who Tjioots tho ilbovo criteria 
musl ber.ortinod as eligible for aSoption 
assistance by tho St^^^ adoption 
udnv^|tration. 

Tn^wvill be many children in need 
of u^J^Bon assistance who do not meet 
tho criteria for Fodetal financial 
parlicipulion and States will have to * 
uti!jr.e Si ut(f funding to provide for the 
special needa of these children. 
Fiowever. Stales will need to draft 
reguln lions ensuring that no Federal 
reimbursement is claimed for children 
clisibln under Model Act for adoption ^ 
assistance bul not eligible for Federal 
financial participation. 

Subsection "fft)/ Regarding the. ' 
cnuinorated reasons for which a child 
mi|fhl bo certified as unconditionally 
eligible for a subsidy under subsection 
(a), the following deserve comment: 
"Fmotionol dislrubance'* — the cause for 
such a disturbance is irrelevanL 
"Recoj^ni/cd high I'isk of physical or 
monlal disease" — an example would be 
the occurrence of an injury ajl birth or 
the potential of an inherited condition 
which could manifest Itself'in mental or 
physical disability later in life, "Age^'^— 
the exact age criterion may vary; any 
age is ffrlevanl so long as it Is a factor 
inhibiting (he child's adoption. "Sibling 
rol/ilionship" — this factor refers lo 
sibling groups who should be placed as 
a unit whenever possible. "Racial or 
ethnic i'actors" — these criteria are 
general becau.se they will vary 
according to geographic area and social 
climate. 

The "reasonable efforls" thai aiust be 
nmde to find an adoptive family for a 
child with special needs pcior to 
certifying him as unconditionally eligible 
for udoplion assistance should include 
affirmative recruitment of adoptive 
parents, u.sc of adoption resource 
exchanges, and referral to appropriate 
specialized agcticies. For the child Whp 
huts developed significant cmotigjayLlj&jaLi 
wrth his foster parents and-whose fosler 
parents wish to adopt him, no search for 
anolhc?r otlopfive family is loqulred. 



This section includes a broader eligibility than the 
eligibility under P.L. 96-272. as well as the Federal 
I.R.S. deduction for "special needs" adoptions. There- 
fore, it should bb recognized that en^ting this section 
will no*t result in eligibility for Federal niatching fimds 
for ail children. ^ 
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The subsidy Is a benefit to meet the special need of a 
child, not to assist a family to adopt ♦ 



Adoption assistance may be^in before the adoptioft is 
finalized. 




The adoption assistance payment is limited to the 
allowance for such a child under foster family care. 



-Certification for the assistance payment must be 
made annually. / 



Sdhftocllon (c). It vhqMid bo , 
emphVii^ed that tho basia for the . 
odoptl>n aa9ittanc<^ is (ho opociul noed 
of thofbhlld. Hence au^section {c) 

i\n considerntion of the family'fi 
financial ability to meet medical and 
other ^xpen5e$ related to the child's 
special neoda, aa well aa expenneH 
related to the adoption process. 

Section 403. Adoption Assistaiico 
Agreement 

(a) jReguirements ofossistance 
agreement; when Q$siatance payments 
may begin. Before any adoption 
asaiatance payment* may be made to 
the proapeotive adoptive parents who 
have boon determined to be eligible for 
adoption asaiatance. there must be a 
written agreement between the purent(9) 
entering into the assisted adoption and 
the State adoption ^dminiatVation 
through ita designated agency. This 
agreement must be c^pleted within 
one yeor after the final decree of 
adoption. 

(1) Adoption assistance in incUviduul 
cases may commence with thcTSaopllvo 
placement, or at the appropriate time 
after the interlocutory or final docroo of 
adoption, and will vtvfy with the nocds 
of the child as well as the availability of 
other resources to meet the child's 
needs. 

(2) The assistance muy be for Gpccial 
sorviocd only or for money pnymonlfi. 
and either for a limited period or for a 
long term, or for any combination of (ho 
foregoing. The amount of the time- 
limited or long-term adoption assistance 
may in no case exceed that which would 
bo allowable firpmjimo to Jiimejor stich 
phild under fostofom^iiy euro, 6r in the 
case of a special inVice, \he reasoniible 
feo for the service rendered. 

(b) Annual certification of ftfigihility. 
When adoption assistance is f^r more 
than one year, tht? adoptive parents 
shall present an' annual certiflcntion 
that: 

(1) The adopted child remains under 
their cure; and 

(2) The conditions which caused th(^ 
child Jo be certified an eligible for 
adoption assistance continue to exist. 

(c) Continuing special need rcr/uirvcf 
for certification. For the purpose of the 
annual rccertincation. the special 
need(8) which caused the child to be 
certified shall be deemed to continue to 
exist if the child was certified as eligible 
pursuarft to: 

(1) Subsections (aKl) or (a)(2) of 
Section 402 of this Act, and the physical 
or mental disability or emotional 
disturbance has not been correct«)d; or 

(2) Subsection (a)(3) of Section 402 of 
this Act, anci th^yecognixod high risk of 
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phyaicul cxr mental diseuao conllnu6» to 
uxi«t: or 

(a) Subsoction? (»){4). (u)(5). or (u)(e) 
of Section 402 of this Act, 

(cl) Dutotipn of Qsaistanto; 
mo((ifjca(ion. Tho udopHon tiasistrtnco 
' tigroumunt shnll be continu«d In 
uccordanco wUh Us terms but only /ro 
long nn tho udoptod child is tho log.il 
d(?pcndonl of tho adoptive parents und 
tho child's condition conlinuos. except 
that in tho absunco^of other appropriate | 
resources provided by law and in 
accordance with regulallonft Issued 
pursuant to tl>^s Act. it may bo continued 
after tho adopted child reaches majority. 
Termination of modification of tho 
assistance agreement may be requustpd 
by the adoptive parents at any time. 

(e) Cvrtification not uffQCtcd by 
odoptivQ parents' rosidunca or chan^^- of 
chihTs rosidancft, A child who is a ^ 
resident of another State when 
ehgibility for assistance is certified by 
thut^State shall be considered certified 
and eligible to receive assistance by this 
Slate upon becoming a resident of this 
Slnte«subject to the annual 
recertification requirements of this 
sec tion, Tho domicile or residence of 1 
adoptive parents at tho time of 
application for adoption) placement, 
le^al decree of adoption, or thercufU-r 
sIhiII not affect tho certification of a 
child who has bcefi certified as eligjb! ■ 
for adoption assistance by this Sidle. 

Condinontary to Section 403 

Subsection (a). It is anticipated th.ji. 
in virtually all cases, the adoption 
assistance agreement will be comph;!t:J 
prior to the final decree of adoption. 
However, there may be unusual 
circumstances which would justify an 
exception to this general rule. 

Assistance pajments may begin after 
an agreement is signed — as early as Iht? 
time of placement or after an 
Inlerlocutbry or final adoption decree 
has been isaued.v\doptlon assistance 
mav be made available for costs related 
to the adoption process, such as legal 
and court costs of adoption, other costs 
incidental to adoption placement, or 
costs for medical trfealmont or other 
needs. ... 

Timc-limltcd a$«istance is designed to 
help with expenses of integrating the 
child into the family or to provide funds 
for a specific short-term service. Long- 
term adoption assistance 1$ designed for 
children who cannot be adopted unless 
their long-term financial needs afe met i 
by subsidy. The celling on the subsidy t^ 
accord with foster family allowances is 
based on current practice in a majority 
of the States. One objective of the 
adoption assistance program is to 




Assistance after the age of majority should bo pro- 
vided through State and other proRrams for persons 
vc^ho have reached majority. 

(e) This requires the State enacting this legislation it 
recogn^e the certification for eligibility for adoption 
subsidy from another State. Therefore, if adoptive 
parents eligible for an adoption subsidy from another 
State move to the State enacting this leRislation. tho 
financing of the subsidy is the-responsibility of tho 
State enacting this legislation. 
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This n^ods clarification: how would movements, of 
people affect responsibility for payments? 



This needs clarification: how vyotdd movements of 
people affect responsibility for payments? 
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provide pnmininmt nduptlv^t hotnuh loi 
chililron in funlor iwin? \i\ no tnoit> Io 
\\w Stnio ihim f()tM(?r cnro. 

Sul>sm:Uon» (b), (c), und (J). I Im no 
Hul)<ft)t:liunn h«vo l)orn ililifUul toj^ivit,. 
tho 8Uito tho nitxfl>thty U> provldf- 

or uun-ruilrnirfMndH. Sui:h voriution.s 
i:»M) 1)1? covorwd by \hv Sluir rrj4uln!i(»nN 
(Kicompanyhr^ thi? Modul Acl. Kur 
oxnmpli), hidoral finnnriul purli(;i|)<ilion 
mny bu avulhihjo only ifnlil ihv child 
•roachoa u«« Ifl (or 21 If a phy«i<.al or 
mental handicap In n»tul)li»hnd). A sShit^f 
may, howavur. doom tl nocnHnary m 
8()n\o «:anu» to oxlond flnfincinl 
asttlHtanco for a lliuitod porlod of lima M) 
allow a child Io uomplolo Nchoolin|(. for 
inutaniio. Al«o. Ktmv childron (uuirr du! 
program will nocd^Npoolal oaro. 
Iroatmonl, and^aorvlco^i for an 
indotorminato porlod, and tha 
lormlnallon of the 8ul)8idy al Ihcr aj^c? of 
malurity could work a hurd»hip for thi?m 
boforo olhor bonofitfj can bo ft)nnd. 

For tho p(irpo8o8 of rocnrtlflcatloti. k\ 
Hp(n:hii nood "conllnuos to axlt*t" 
(8ub»oction (c)) unloHn tharo has bran a 
chango in tly? child's nood for tho 
services or support which thcj vi^oplmn 
a.sslslanco provides. If the spc»(;nil need 
i»a modlcal handicap which ^»ventnally 
warrants no further thorapy, the 
assistance to provide such theraj^ 
would t«;mlnate. Dul if the special need 
Is a rJlMinu-.teriftile which mak(?s ^ener/d 
support payn)onls necessary in order to 
find a permanent homo for the child, the 
spe(^)al need— and hence the . 
HHslshmre — should bo continued until 
the child no lonj^er needs to be 
supported. ' 

Substtcflion {h). Since the adoption 
assistance is designed to proviile a child 
in special circumstances with a 
permanent adoptive home, certification 
of the child in another State or inUirslate 
movement of the adopt(vo family shouUI 
not affect 9u<:h Assistance. 
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Tltlo V. Adoption Pfoo^iMiliigtt for 
Childmn With Bptcial Nnods 

SiH:tion 50 1. Procedunfs for th& Adoption 
of a Child With Spwiid Noods 

Kxcfipl us provided In Hoollon 502, 
(.4>url procoduros for iho udopUon of ix 
r:hi)d wllh spoclul noods shall 
govurnud by tho laws und rulua 
Mppllcnblo \o ndqptlono goncruHy. 

Section 503. for th(f Special Ntfods 
Chtid 

(ii) Hrluiltion of }v(i^$di(:t{on. If tho 
iioMrl cionioD u polltlon for udopHon. ihir 
nourl tynsy nol lorminotu its JurbdioUon 
iinlil or unloss nnolhor court or ugoncy 
Mr:nr?p(D or U8sum08 )urif»dl<:lion 
.s*(ffU;ii!nl to phin for llio ouro of thu child 
ivith Mpoclal noods Otnd to www tho plan 
' lo bo impiomonto(UHowuvQr« if tho 
placomont of tho cftlld wtth spocial 
nodds wa» ynado piirsuiint to tho 
l^toffttiitQ Compact on tho Plaoomont of 
C^hildron and tho jurisdiction of the 
Hi:fnllny agoncy Has not boon legally 
Irrniinatod midcr Artjclo V(a) of tho 
ConipHOt. tUo^court shall not e'xorclso its 
juriHcltctiiyTin a munnor contrary to or 
io«.*»n«i8j/nl with Aio Compact. 

lb) PKw for the vhihi If tho court 
vvh'u:h donius a petition for adoption 
r<il:iin8 jurisdiction over tho child with 
Npocial noodfl. it shall order such child 
rrmovod from tho hj^o and caro of tho 
p<;tJlH>n(?r. unloBB tho court approves an 
.i>^rn«:y plan for contln\fod placumtint for 
fijstitr caro with tho unauccossful 
potil|onor. Tho agoncy which nu»do the 
pI.lf:^^)nent for adoption or another 
iiyiMu.y shall, with tho approval of the 
court, make a plan for the child with 
.special needs which takes into 
consideration those factors which 
r.haracterize him as a child with special 
niHjds. Where appropriato tho plan shall 
include arrangimients for another 
pl«ti.«Mient of tho special needs child for 
«uiopMnn. If adoption is not practicable, 
the pbin shall include a full statement of 
the rea^)ns therefor and the me^isures to 
be t.ikcn l<i secure an alternative 



Section 502 (a) contains the only mention of the In- 
terstate Compact on the Placement of Children in the 
Model Act, Here the Compcfct takes priority over the 
procedures of the court with Jurisdiction. 
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Tho court is given the responsibility of koeplnp track 
of .0 child v^hlch is not adopted* by requtrinfj 8ix 
mq*Tith reports and an annual hearing on the child'8 
8ituation. 



ThQ "final word" of this Model Act re-emphasizes 
once again the Important overall goal and philosophy 
of this Aqt: adoption for children with special needs 
who can benefit from permanent homes. 



poriYianont placomont for iho child with 
9pudal noodo. 

(c) Report and revhw of plan. TKo 
plan Bhall bo fllod with tho ckuj^t and 
tho (igoncv or poraon rosponsrMe shall 
fllo with tho court 0 roport thoroon at'*^ 
least ovory six^montha until (ho child 
with $pucial nouds Is adopted or until 
tho court othorwiao tormlnatod its 
jurisdiction. No loss froquontly than 
onco a yoor, tho court or a hoorinn 
offlcor doolgnatod by tho court shall 
hold a hearing and roquiro tho person or 
agoncy rosponstblo for tho spocial noods 
child to porsonally appear and report on 
the prpgross t9ward implomontation of 
the plan. 

Commentary to Sectiojn 503 

Subnotion (ft). Tho provision is 
dosignod to assure that future 
proceodlngB involving a SDoOiat needs 
child who Is tho subject of an 
unsuccessful petition for adoption shall 
bo conducted before a court familiar 
with the child andhls circumstances, 
including his unique spcfcltrijioeds. lite 
court which denied the potinon for 
adoption may* howovert toxWiinate its 
jurisdiction if there Is good cause. 
Circumstances established good cause 
include the fact that another court of 
this or another State presently has or 
previously had iurisdictlon over the 
ipecial noeds child, or that a second 
Jtdoption petition is filed by a family 
whose residence Is elsewhere. 

^ubtec^tons (b) and (c). The 
roQulrement that a long-term plan for the 
child with special needs be submitted to 
the court and regularly reported upon 
protects tho child from becoming an 
inappropriate resident of foster care 
institutions through the simplo 
inadvertence of agency personnel and 
encourages efforts to again place the 
child for adoption if possible. Adoption 
remains the plan of preference and, 
therefore, an oxplanotion is required if 
the plan submitted does not And 
adoption to bo practicable for Iho chMd 
with special needs. 

»lttWQ coot! 411(>-M-I* 
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A Concluding Note About the National 
Committee For Adoption AnalysijB 

s 

The comments and analysis included tn this dpcument 
were shared w^th pertinent staff of the Department 
df Health and Human Services but the Department 
and none of the Department's staff have any i;p8pons- 
IbUlty for the content of those comments or analysis. 
Discussions were held in December^ 1981. and 
March» 1982, with Department staff in order to 
achieve the clearest interpretption possible of the 
Department's meaning and intentions in regard to its 
Final Mel Act. ^ 



DOCUMENTATION 
PACKET AVAILABLE 

To assist those who vHsh to study the background of 
the Model Act. N(JFA has prepared d documentation 
packet which may be purchased from NCFA» The 
packet contains an analysis of the comments on the 
Model Act prepared by the American Public Welfare 
AssociatioUt a copy of the Advisory Panel's draft, 
and NCFA mat^jrials — as well as the minority report 
prepared by Sproesser Wynn, an Advisory Panel 
Member who was the Chairman of the American Bar 
Association Committee oil Adoption, The packet con- 
tains 353 pages and is available at NCFA's reproduc- 
tion costs of 10 cents per page. Orders for the packet 
must include $35.30 fqr the packet, plus appropriate 
postage (the materials weigh 24 ozj, NCFA will mail 
the packet book rate to those who add IWo for post- 
age and handling. For the U.S. Postal Service's Ex- 
press Mail handling, add $d.70. All orders, except 
from NCFA member agenciest must be prepaid. 
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